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Current Lopics. 

There seems to be a mistaken notion as to 
what the Constitution of the United States 
means when it says that “ Congress shall make 
no law abridging the freedom of speech or of 
the press.” Does this mean that any citizen 
may publish anything that may occur to him 
at any time touching public affairs, no matter 
how false or foolish it may happen to be, and 
that the organic law of the United States will 
protect him in the exercise of such “ right?” 
By no means. The matter has been brought 
up by the case of Miss Taylor, a former em- 
ploye in the bureau of war, who was dismissed 
by Secretary Root because she had written 
and signed newspaper articles criticizing the 
policy of expansion adopted by the govern- 
ment of which she was a part, though a some- 
what insignificant part. Miss Taylor’s conten- 
tion that she held her office during good be- 
havior, and that her action in criticizing the 
policy of a superior afforded no grounds for 
her dismissal. The fact has been well pointed 
out that in private business nobody would be 
permitted to publicly denounce his employer, 
or even his immediate superior, and still retain 
his employment ; then why should there be any 
different rule in regard to the public employ- 
ment? Surely, there is a limit to the so-called 
tight of free speech, and loyalty is or ought 
to be one of the first requirements of an em- 
ploye. The making of laws regarding the 
tight of free speech, and the permission to an 
employe to say or write anything he pleases 


and still retain his employment, are two en- 
Vou. 64.— No. 8. 


tirely different things. Miss Taylor seems to 
be mentally confused. No one will deny her 
right to say or print anything she may choose 
about her superiors, if she will first resign her 
position so as to be free to do so; but surely 
she cannot expect to show her disloyalty to 
her superior with respect to its leading policy 
and still retain her place. The enforcement 
of such a rule would be subversive of all disci- 
pline and efficient administration. 





In an address delivered recently, Mr. Jus- 
tice Childs, of the Eighth Judicial District, 
made a vigorous protest against what has 
come to be known as the “ third degree,” i. ¢., 
the method often resorted to by police officers 
or other agents of the criminal law to obtain 
confessions from persons accused of crime. 
“ The law,” says the justice, “ is not an instru- 
| ment of oppression against any man. A man 
/accused of crime has the right to every safe- 
guard to prove his innocence and to see that 
his every right is protected. Liberty is an 
inalienable right. Men who deal lightly with 
‘that right ought to be brought to book, and 
‘by the members of the legal profession. I do 
/not care how degraded or friendless a man 
may be —the more degraded or friendless he 
is the more he needs the aid of others — when 
he is deprived wrongfully of his liberty for a 
‘single moment, it is the duty of every lawyer 
to stand in his defense. Better that every 
‘criminal should go free than that one man, 
for a single hour, should be deprived unjustly 
of his liberty.” Justice Childs is right, and 
his protest is timely as well as well-founded. 
This republic has no place in it for men who 
‘seek to trample on inalienable rights; and it 
is peculiarly the province of the lawyer not 
only to heed the warning, but to see that the 
rights of all citizens, even though they be 
accused of crime, are fully protected. 








In the case of Roberts v. Parker, Sheriff, 
etc., the Supreme Court of Iowa decided that 
a painter, paper-hanger and bill-poster, who 
habitually uses a bicycle to earn a living, he 
being the head of a family, can claim exemp- 
tion of the machine under the Code of that 
State, which provides that the head of a family 
may hold exempt from execution, if a laborer, 
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a team, with the wagon or other vehicle and 
the proper harness or tackle by the use of 
which he habitually earns his living. The 
court holds that the fact that bicycles were not 
known when the statute was enacted makes 
no difference. The court said in part: 


“That plaintiff was a laborer within the meaning 
of this section (sec. 4008) is not questioned. As 
certainly the bicycle is a vehicle. The decisions so 
holding are too numerous for citation. But is it a 
vehicle such as was contemplated by the legislature 
in enacting the statute? It is well settled that stat- 
utes of exemption should receive a liberal construc- 
tion, such as shall aid, in so far as may be, in 
carrying out the beneficent object of the legislation, 
and they are to be construed in favor of those claim- 
ing their benefits. Because of the liberal construc- 
tion usually given a statute of this character, the 
majority of the court holds that a bicycle is included 
in the term ‘other vehicle’ as found in the section 
quoted. While it was not in use, or even known, 
in the State at the time of such enactment, they are 
of opinion that the law should keep pace with prog- 
ress and the improvement in the industrial arts, and 
that the bicycle should be judged exempt to a laborer 
who is the head of a family, and habitually uses it 
to earn a living.” Two judges, however, say that 
precisely what may be claimed as exempt is enumer- 
ated in the statute, and nothing should bé added. 
The reference in the statute to a team and harness, 
the minority judges think, means that the “other 
vehicle” must be one of the character of a wagon, 
for of what use would a wagon be without a horse? 
If this contention be not true, anything within the 
definition of “vehicle” may be exempt, such as an 
electric car or automobile, regardless of the value of 
either. 





Mr. Justice Herrick, of the New York Su- 
preme Court, in the suit of Aiken v. Van 
Wert, laid down the principle that “ when as 
a result of the conduct of a lawyer with his 
client, either the lawyer or his client must suf- 
fer, the court will protect the client against 
the lawyer.” It appears that Aiken, who is 
the attorney, and Van Wert, his client, had 
been personal friends for a number of years, 
and had had business dealings on several occa- 
sions. On the 18th of May, 1896, the defend- 
ant, Van Wert, borrowed $500 from Aiken 
and gave him a bond and mortgage on his 
farm. In the year 1897 Van Wert exchanged 
farms with one Wilbur G. Martin. Martin’s 
farm was also subject to a $500 mortgage. 





how the exchange could be made and said 
that he would exchange if he could be releaseq 
from the mortgage on his own farm, and that 
he was advised by Aiken that he, Aiken, would 
accept Martin as his debtor. A few days 
thereafter Aiken proceeded to draw up the 
papers. Van Wert claims that he asked 


Aiken if it was not necessary to satisfy the | 


old mortgage, and that Aiken said it was not 
necessary — that he would fix it in the deeds, 
The deeds were drawn and when the mortgage 
on the premises conveyed to Van Wert by 
Martin became due he (Van Wert) paid it, 
and when the mortgage given him by (Van 
Wert) became due, Aiken began a foreclosure, 
On the trial there was a conflict of testimony 
and a direct contradiction, and at the close of 
the testimony, Justice Herrick submitted two 
questions to the jury: 

“First. Did the plaintiff agree with the 
defendant to release him from the bond and to 
take Wilbur G. Martin in his stead?” 

“Second. Did the plaintiff at the time of 
the drawing of the deed from Van Wert to 
Martin, and from Martin to Van Wert, advise 
Van Wert in words or substance that it was 
not necessary for him to give the defendant, 
Van Wert, a release from his lability upon the 
bond and tell him that he would fix it in the 
deed so that he would be discharged? ” 

To the first question the jury answered 
“No,” and to the second, “ Yes.” 

Justice Herrick heard arguments on the ap- 
parent inconsistency of the findings, and d- 
rected judgment for the defendant, with costs. 

Judge Herrick’s enunciation of the principle 
that “ when an attorney comes into a court of 
which he is an officer, seeking justice against 
a client, he must come in with absolutely clean 
hands,” is perfectly sound, as well as em 
nently safe law. 





The “Octopus ” seems to have gotten its 
“second wind,” with the result of landing 4 
contract or two. The State printing board, 
which showed some evidences of fairness if 
awarding the contract for the legislative print- 
ing to the lowest bidder, The Argus Company, 
has undone in part that good work by awaré- 


But Van Wert claims that he went to his |ing the contract for the printing of the Session 


friend and attorney, Aiken, for advice as to! Laws and slips for 1903 to the J. B. Lyon 
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Company, upon the recommendation of the 
State’s printing expert, Mr. Henry E. Ducker, 
notwithstanding that The Argus Company’s 
bid seemed by all fair rules of calculation, 
clearly the lower by several hundred dollars. 
It seems so easy to juggle with figures that the 
wonder is that The Argus Company ever re- 
ceived any contract at all. The fact also, that 
in spite of the exceptionally early adjournment 
of the legislature this year, the bound volumes 
of the Session Laws were delayed until as late 
a date as July fifteenth, thus greatly incon- 
yeniencing the legal profession, was entitled 
to some weight in considering the bids and 
awarding the contract. It ought to be possi- 
ble to find some way of dealing with contract- 
ors who fail to get out their work as called 
for by contract. 

It now appears that the contract for the 
department printing, which was recently 
awarded to the “Times-Union” (Albany), 
has been “gobbled” by the Octopus, the 
“Times-Union ” bid being, as alleged by those 
who ought to know, merely a “ blind.” Here 
is additional reason why no contract should be 
let to any bidder not possessing facilities for 
doing the work advertised for. It was a fact 
well known to the printing board that the 
“Times-Union” had no facilities except an 
ordinary newspaper plant, yet that concern 
was awarded the contract though the printing 
board must certainly have known that it would 
“farm it out.” The transaction shows the 
wily nature and devious tactics of the Octopus 
in using other to pull its chestnuts out of the 
fire. One of the bidders for the department 
printing, whose bid is claimed to be clearly 
lower than that of the “ Times-Union ”— and 
this biader is not The Argus Company — is 
taking steps to prevent the consummation of 
the transaction, its leading official having 
made affidavit that the president of the 
“Times-Union ” Company had acknowledged 
to him that his (the “ Times-Union’s”) bid 
Was not a bona fide one. A thorough legisla- 
tive probing of this whole matter of letting 
State printing contracts, is in order, and we 
hope to see some member start and keep in 
am agitation in favor if it until something defi- 
nite results. A shaking up of some of the 
dried bones would be extremely beneficial. 












PROCEDURE. 


Procedure was, that is history. Procedure is, that 
is our present method of enforcing a legal right. To 
study procedure, in all its evolutionary stages, is to 
study the history of the civilized world; the social 
and political conditions of the individual from the 
beginning of civilization to the present time, when 
individual rights mark the highest stage of develop- 
ment. Instructive, interesting and necessary as is 
this history to a more fully developed knowledge of 
our law, with its attending machinery — procedure — 
the writer deems it far too broad a subject to be 
treated in this discussion, with necessary limitations 
and of such vastly practical importance. Yet, recog- 
nizing the fact that a glimpse of the common law 
practice, the foundation of our procedure, will con- 
duce to a better appreciation of our methods of prac- 
tice, we deem it no waste of time to give a cursory 
description of that frame work in which the common 
law lived and whose practice evolved into that fin- 
ished product, our reformed procedure. 


The Saxon judicial system, popular in form, with 
its simple laws and rude and ill-adapted modes of 
practice, promulgated to the people by earls and 
sheriffs in their perambulatory nature, withstood the 
many and severe shocks from the irruptions of the 
Danes and numerous other northern nations. Indeed, 
so excellent was the frame work of government and 
so strongly bound together by remedial law, built 
by the hand of that master, King Alfred, that it 
continued till William the Conqueror met Harold at 
Hastings and won the crown. 


A great change swept over England, not sudden, 
but, like all English changes, it was slow, sure and 
firm. The shrewd William brought with him a 
highly centralized legal system. Careful, wise and 
far-seeing, the Norman conqueror did not immedi- 
ately interfere with the Anglo-Saxon decentralized 
and popular judicial organizations. But the soft 
tendrils of the feudal system were fast sinking deep 
into the English political and social soil, not to die 
out for centuries to come. This created a variety 
of prerogatives and duties from the tenant to the 
king, thus introducing many and varied remedies. 
The suitor not getting the desired result in the popu- 
lar courts, sought the English “ fountain of all jus- 
tice,” the king in council. Seeing the realization of 
his dreams, the Conqteror permitted these appeals 
from the County, Manor and Ecclesiastical Courts, 
and thus instituted what became known as the Su- 
preme Royal Court of Aula Regis, which contained 
the possibility and certainty of the overthrow of 
King Alfred’s courts. This court took its inspiration 
from the king. Its members pronounced the king’s 
judgments. It followed the king in his travels, set- 
tling disputes as it went. Thus it continued to ad- 
minister until the reign of Henry II (1154-1189) 
when, to meet the pressing demands of numerous 
appeals, Henry II, in 1170, sent out justices who, 
because they had charge of the finances, heard, tried 
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and settled disputes between the king’s debtors and | field, in 1750-1775, the action of assummpsit. 


—S 
had come 


the sheriff. In this capacity the justices took the | to supplant that of debt. It was extended to casey 


name of the Court of Exchequer. Still appeals 
pressed heavily upon the King’s Council, and Henry | 
II, in 1180, divided this council into two branches, | 
each with a definite jurisdiction. The higher branch, | 
which became the noted King’s Bench in 1268, was | 
presided over by the king, when not in fact, it was | 
in theory. The second branch was called the Com- 
mon Pleas, for in it were heard all sorts of civil 
actions. The procedure in these courts was simple, 
yet adequate for the times. Compurgation, ordeal 
and wager of battle, with which we are not con- 
cerned, were all abolished as the courts and common 
law slowly and unitedly developed into a beautiful 
system which, as we shall see, became fraught with 
technical rules of practice. 

Thus, after fully two hundred years of slow 
growth, William the Conqueror’s ideas were realized. 
The Anglo-Saxon popular and franchise courts had 
been thoroughly supplanted by the three great Eng- 
lish courts (1) the King’s Bench, (2) the Exchequer, 
(3) the Common Pleas, all of which were, by a 
provision in Magna Charta, permanently established 
at Westminster Hall in 1224. For six hundred years 
these courts continued to administer the common law 





in which the actual promise, not existing in facto, 
was supplied by a peculiar fiction. He who sought 
damages for breach of a specialty contract must 
choose the action of covenant. The action for tres. 
pass was permitted for injury to person or Property, 
As business transactions rapidly grew and scores 
of cases arose, for which no proper action had been 
provided, an injured suitor often found himself 
without redress. To remedy this defect in proced- 
ure, the statute of 13 Edward I (1288) authorized 
the chancellor to permit new actions, whenever they 
were demanded, to grant redress to a complainant, 
These were called actions of trespass on the case, 
i. e., actions depending upon the circumstances, The 
action of replevin originally lay for the recovery of 
property taken by distress. In this State it became 
the only action for property wrongfully withheld 
The action of trover, at first, lay for goods stolen, 
the finder having refused to deliver possession, 
Later it was extended to cover cases where damages 
only were claimed for property wrongfully taken and 
detained. 

These illustrations are but phases in the early 
development of procedure. For a few centuries the 





of England. Within these courts law developed | history of procedure is a history of the creation of 
from its rudimentary form into that system which | various forms of action, originating from time to 
has so adequately supplied the needs not only of | time to further the object and usefulness of those 


i 
i 
} 
| 
: 


England, but the early needs of that greatest of all | 
nations, America. The growth was slow, but 
healthy and strong. The modes of seeking redress 
were, at an early day, meagre yet typical of the un- 
cultured suitors who sought justice. It is the prac- 
tice in these courts, which gradually became technical | 
and failed to mete out justice, that we propose to 
briefly study and then place along beside it our | 
reformed procedure. 

Under the common law all actions were divided 
and classified. At an early date the formal actions, 
so called because provided for and formed by com- 
mon law were (1) real, (2) mixed and (3) personal 
actions. Real and mixed actions lacked that element 
of elasticity which the times demanded, and slowly 
there gathered about them such a fungus growth of 
subtleness and intricacy that the most ingenious 
insight failed to distinguish between them. As other 
actions were fictitiously brought, summarily dispos- 
ing of questions affecting real property, these actions 
were abolished in the reign of William IV. Personal 
actions, brought for the recovery of goods and chat- 
tels, for money damages, for non-performance of 
contract, for injury to person and property, were 
(1) actiones ex contractu. These were divided into 
(a) actions of debt, (b) assumpsit, (c) covenant, 
(d) detinue and (e) account. (2) Actiones ex delicto, 
which were (a) trespass, (b) trespass on the case, 
(c) replevin, (d) trover. If a liquidated sum of 
money were due a person upon a simple or specialty 
contract or record, then debt was the proper action. 





Upon the increase of commerce and the interming- 
ling of peoples and through the efforts of Lord Mans- 


courts, whose formation we have noticed. The 
forms of action, like the courts that permitted them, 
were of slow development. They grew most rapidly 
from the reign of Henry II (1154) to the reign of 
Henry III (1272), which was known as the golden 
age of forms. To weary ourselves with a detailed 
description of how these various forms of actions 
arose, and with what each dealt, would be a matter 
of history, with which we in our practical treatise 
are not particularly concerned. ‘We only mention 
and note their existence and slow development, that 
we may later see through them the beauty and 
simplicity of our reformed procedure. 

It was absolutely essential that some one of these 
forms of actions should be selected by him who 
sought legal redress; equally essential was it that he 
should choose the proper form. Otherwise he must 
fail. Each and every action was begun by an orig 
nal writ, which later became the writ of summons. 
Thus did the common law pass under the dominion 
of a system of writs, issuing from the royal chancery, 
in the name of the king. This was made possible 
because of the exceptional vigor of the English king- 
ship and “the exceptional malleableness of a thor 
oughly conquered and compactly united kingdom.” 
These writs were not based upon theory, but they 
came into existence simply to meet the demands of 
changed conditions and people. Originally the 
had no connection with the relief sought, but @ 
course of time the writs, returnable in whatever 
court the suitor desired, giving that court jurisdit 
tion, “came to be the only appropriate form of # 
action for a particular redress.” So it fell from th 
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mere choosing of an action to that of selecting the and abuses crept in. Pleadings became artificial and 
writ. ‘formal. Form and not substance was the char- 
Pollock and Maitland tersely describe the system, acteristic. In medieval times there was nothing left 


in speaking of the chancery out of which we have 
seen these writs come. “It constitutes every weapon 
of medieval warfare, from the two-handed sword to 
the poinard. The man who has a quarrel with his | 
neighbor comes thither to choose his weapon. The | 
choice is large; but he must remember that he will 
not be able to change weapons in the middle of the 
combat, and also that every weapon has its proper use 
and may be put to none other.” At an early time, the 
English race has turned its eyes from the fascinating | 
pages of Corpus Jures and made the grand experi- | 
ment of the “ formulary system,” which for centuries 
buried justice beneath its mountain of technical and 
arbitrary rules, whose slow growth was conditioned 
upon and perturbed by political and social motives. 
Little did they think their writs would “run in the 
name ot kingless commonwealths on the other shore 
of the Atlantic.” 


As the forms of action, and consequently the 
writs, increased, the relief granted became more 
technical. The courts, too, had fallen into the prac- 
tice of closely following precedents. Through this 
chaotic confusion and labyrinth of “fiction,” prece- 
dent and injustice, the suitor wended his way and 
sought redress of the king, who was free from the 
formalities and precedents which shackled the com- 
mon law. The Earl of Nottingham, “father of 
equity,” chancellor in 1673, master and defender of 
law, aided by the extension of trade and the aboli- 
tion of feudal tenures, thus laid the foundation for 
acourt of chancery, upon which has grown the most 
perfect system of equity jurisprudence throughout 
Europe and America. This went a long way toward 
ameliorating and refining the harshness and injus- 
tice of the common-law practice. Slowly the com- 
mon law followed in the trail of advance procedure, 
made by equity, which threw off the yoke of tech- 
nicality, inflexibility and injustice. 

The suitor, having determined his form of action, 
$wore out a writ of summons, issued by the chan- 
cellor in the name of the sovereignty, calling defend- 
ant to answer plaintiff's charges. When the parties 
had appeared, the next step was the pleadings. 
There were the declaration, the plea, replication, re- 
joinder, surrejoinder, rebutter and surrebutter. Our 
Statute went one step farther than that of Queen 
Anne and permitted many replications to the plea. 
How complicated it must have been when the 
Attorney-General, in the case of the People v. The 
Kingstown and Middletown Turnpike Road Com- 
pany (23 Wendall, 193), replied with thirty replica- 
tions. We need not describe these pleadings. In 
theory the parties could go on with this cross 
Wrangling and legal firing ad infinitum. Written 
Pleadings were not introduced until the reign of 
Edward III (1327), from which time the science of 
Pleading began to degenerate into arbitrary rules. 





The early simplicity was gone. “Trivial niceties” 





of justice in the sphere of practice. The value of 
general rules of practice, tempered by judicial 
authority, was yet to be learned. The God of Jus- 
tice had become deaf to the entreaties of her suitors, 
unless they appealed to her in accordance with 
some revered form. Were it possible to justify the 
assertion that “law is a lie and all lawyers are 
liars” it was the common law practice. 

The growth of common-law procedure was a 
natural evolution, passing through what Pomeroy 
calls three successive stages. First, use of fiction 
to evade arbitrary rules, with the appearance of pre- 
serving them. Second, the introduction of the 
equitable side of law, which tempered the harshness 
of the methods of procedure. Third, direct legisla- 
tion, affecting changes in procedure. It was “the 
necessary growth and consequence of the gradual 
refinement of English jurisprudence through a suc- 
cession of centuries.” Rule after rule served to 
mystify and confuse the whole subject of procedure, 
which degenerated into a science of pedantic forms 
and of “endless technicality, trivial niceties, exces- 
sive refinement and prolixity.” It expanded most 
during the fifteenth and succeeding centuries, under 
the stress of eager rivalry with equity. Austin says, 
“equity arose from the sulkiness and obstinacy of 
the common law courts, which refused to suit them- 
selves to the changes in opinion and the circum- 
stances of society.” Yet equity which had early 
toned down the harshness of common law, had too, 
fallen into technical and formal ruts. Two systems 
of law, developed through centuries of turmoil, 
technical, inconsistent, full of fiction, tautology, 
trivial niceties and injustice continued, in our own 
modernly civilized day, until beneath the folds of 
their garment justice itself became smothered. 


When George III ascended the throne, political 
and social philosophy was arousing both England 
and America from their legal lethargy. Judge 
Dillon in his Jurisprudence of England and America 
says that in the early part of the nineteenth cen- 
tury, “ The common law in its substance and pro- 
cedure, was everywhere and by everybody, regarded 
with veneration and with superstition to the verge of 
idolatry. It was declared to be the perfection of 
reason. Lord Eldon, in the Court of Chancery, with 
its suitorcide details, pressed heavily on mankind.” 
Against this system Bentham began his attack. En- 
tering the English legal field, with bright prospects, 
he found procedure to consist of “a fathomless and 
boundless chaos made up of fiction, tautology and 
technicality.” Although he spent his life in the 
cause of reform of both substantive and adjective 
law, without seeing the anticipated results, his work 
was not in vain. Catching his inspiration, Lord 
Brougham and Austin carried Bentham’s reform 
forward. It takes a bold man with broad views and 


unyielding mind trained in actual practice to prepare 
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and revise a method of legal procedure. To do this|to use the term, is started in motion by a simple 
thoroughly, to prepare a simple and ptactical system | summons; has the same general make up and is 
of procedure was reserved for, and the credit be- | oiled by the same elementary rules in every kind ot 
longs to, an American, a New Yorker, with keen and | action. Its beautiful simplicity of form, a principle 
broad views, a strong energetic and practical turn| which must lie at the foundation of the whole 
of mind, who could and dared wend his way through | system of any practical remedial law, is its attractive 
the entanglement of procedure underbrush, out into feature. The plain and concise statement of the 
the clear, open and plain field of adjective law. | facts, upon which a plaintiff bases his cause of 
David Dudley Field was such a man. From 1837- | action, is another great mark of improvement, It 
1847 article after article appeared expressive of his | takes the place of technically framing the issue 
views and boldly denouncing the common-law prac- under the common law. It was quaintly said of the 
tice. As a result of his persistent agitation, the con- common law practice that “ Truth is not properly a 
stitutional convention of 1846 directed the legislature | quality of pleading.” The reverse of this is the 
to appoint a committee of three, to prepare and pre- | cardinal rule in our procedure. Substance and not 
sent a uniform course of procedure by sweeping|form governs. Probably outside of the basil prin. 
away all the old forms of action and pleadings.| ciple of our procedure, sweeping away old forms 
This committee, whose chairman was Mr. Field,|and establishing uniformity of action, nothing so 
was duly appointed. Accordingly, on February 29, | marks the advance in procedure as the literal allow- 
1848, Mr. Field reported complete a Code of Civil | ance of amendments, and interpretation of the com 
Procedure, containing only 391 sections. This be-|plaint. The principle couched in section 723 of our 
came the New York Code of Civil Procedure, a | Code, is beautifully expressed in the words of Judge 
model whose influence has spread across the water | Andrews in 83 N. Y. 14. When speaking of a com- 
and has been substantially the foundation of the|plaint, he said, “It will be deemed to allege what 
practice for the bulk of the English-speaking people. | can, by reasonable and fair intendment, be inferred 
It has been followed by fully one-half the States of | from the allegations.” This disposition to deal 
our Union. ‘This original Code, together with the | liberally with amendments has smothered much of 
Penal Code and Code of Criminal Procedure, | the asperity of practice. 
framed by Mr. Field and adopted by the legislature} Jy our commendation of this 


. . . innovation in 
in 1881, form a lasting monument to his memory. 


methods of procedure, we must not be led so far as 
We have but mentioned the slow development of | to overlook the defects existing in the system, whose 
procedure, starting from its ancient, crude and un- | simplicity and uniformity, in contradistinction to the 
just methods and passing through the stages we have | abstruse, technical and formal common law practice, 
suggested. Lest we might be guilty of prolixity,|is its strong characteristic. There are many well 
briefly have we noticed the practical working of | deserved objections to our Code practice and the 
common-law practice. Let us naturally turn and|way by which the rules are revised and amended. 
note the distinctive features of this, our reformed | The Code of to-day, as encumbered with “ unneces- 
procedure, in contradistinction to that system wejsary verbiage, diffuse statements, unscientific and 
have been studying. Let us see if there be anything | illogical arrangement,” is not the work of the 
in the way of its further development for practical | master, who denounced it as an “example of what 
use; if so wherein lies the defect, and how shall we|a Code ought not to be.” It violates the bed-rock 
devise a remedy. principle of a Code of Civil Procedure, simplicity. 
The distinctive features of our reformed proce- | It has tended in later years to check the reform in 
dure, its purpose and object, were most clearly stated | many States and set the pendulum swinging back- 
by its author at the time of its adoption, as “the | Ward toward common-law practice. 
demolition of the forms of action, abolition in that | The present New York Code of Civil Procedure 
respect of the distinction between actions at law and | bears but slight resemblance to that of its prede- 
suits in equity, and the substitution of one form of | cessor. In 1870, by legislative enactment, a com- 
action for the enforcement of private rights and the | mittee of three, the head of which was Montgomery 
redress and prevention of private wrongs, in which | Throop, was appointed to revise the statutes of 
action should be determined all the rights of the | 1828. Instead of carrying out the work for which 
parties, legal and equitable, with respect to the sub- | they were appointed, they revised the Code of 1848, 
ject in litigation.” The “Civil Action” created is|which had been in use about twenty-two years. 
the one action to settle all disputes and controversies | With the reason for this interference we are not 
arising between private suitors. Under the common | here concerned. We are with the result. Every practi- 
law, “The client was unthought of * * * The |tioner upon whom the subject is daily forced, is fully 
right was nothing; the mode of stating, everything.” | acquainted with the unnecessary and cumbersome 
Such a system of remedial law has gone to rest |bulk of our Code. Its many complications and 
and now, necessary to understand procedure as it is, | vicious phraseology; its commingling of adjective 
it has fallen from its place of first importance and | and substantive law; its violation of all rules of 
has become equal, yea of secondary importance to | systematic arrangement, all of these, too well known 
one’s rights. This improved machinery, permit me|to a New York lawyer, have defeated the ends of 
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justice and codification,— simplicity. And yet the 


Code of to-day, under which the legal profession are | 


compelled to work, is not that which Mr. Throop 
originally submitted to the legislature. As we shall 
shortly see, another element has crept in, which has 
heaped evil upon evil. 

I, with but a glimpse of actual practice, need not 
illustrate these many and recognized defects, by 
pointing out particular sections in our Code. What 
I say is based upon slight experience, careful study 
and observation and diligent inquiry. Mr. Field, 
in denouncing the adoption of the present Code of 
Procedure, predicted “its inefficiency because of its 
impracticableness and bulk. That these objections 
are fully realized by the profession, burdened with 
such cumbersome and conflicting rules, upon which 
has grown a mass of precedents and decisions, is 
clearly shown from the recently expressed opinions 
of most eminently qualified men. Hon. J. Newton 


Fiero, while president of the New York Bar Asso- | 


ciation in ‘93 said: “In spite of the fact that a 
portion of it has been before the public for more 
than sixteen years and has been the subject of an 
enormous number of judicial decisions, explanations 


and interpretations, entangling endless labor and | 


countless expense, it must be said that it is crude, 
diffuse, badly arranged and illy adapted for the pur- 


procedure in the courts. The Code of Procedure as 
it now stands needs revision, rearrangement and re- 
construction, it must come sooner or later; the 
earlier the better.” 
address before the American Bar Association said: 


ate mother of so many illegitimate offspring; it has 
grown to be a monster of more that 3300 sections, 
each pregnant with some procedure.” William 
Hornblower, in the annual address before the 
Indiana Bar Association in ’93, said: “Our Code 
of Procedure has grown to elephantine proportions, 
with minute details regulating every step of litiga- 

It is no wonder that the New York pro- 
cedure, pioneer in the greatest of all legal reforms, 
has degenerated from its lofty and practical posi- 
tion. It has rightly become the object of criticism 
and ridicule. Yet, all this is no argument against 
codification of rules of practice. It is simply against 
the manner of codification and method ot per- 
petuating the system. 

Our reformed procedure has arrived at this gen- 
erally recognized and much lamented stage of 
development, first because it has attempted to define 
the rights of parties with great particularity and 
detail. It is not comprehensive but minute. It 
strives to cover every possible condition which may 
arise. This is impractical and impossible. It vio- 
lates the principles of simplicity, adaptability and 
Practicability. This difficulty has been clearly 
avoided in the practice acts of Maine, Massachusetts 
and Connecticut. These acts “embody in a clear 
and concise manner the rules and regulations neces- 


| tion. 
Joseph H. Choate, in the annual | 
|of which were entirely new sections. 
“Take our own New York Code alone, the degener- | 





sary to orderly and convenient practice.” Second, 
because of the attempt to provide for individual 
cases, by the frequent adoption of new sections and 
parts of sections. In the words of Chief Judge 
Parker, of the Court of Appeals: “Certain it is that 
we will not get any Code that is satisfactory to 
anybody so long as each individual member of the 
legislature finds it necessary to have passed two or 
three separate amendments to relieve constituents 
who are embarrassed by present litigation.” Third, 


| because it has been and is necessarily brought about 


by legislative action, adopting rules without con- 
sideration, thus requiring for their interpretation, 
judicial decisions and subsequent amendments. 
This greatest of evils, in the way of our Code’s 
further development for practical use, is illustrated 
by the large number of amendments since its 
adoption. 


This “Code tinkering,” from a small beginning, 
has developed into a full-fledged system. Chief 


| Judge Alton B. Parker, in an address before the 


New York Bar Association, in ’93, said, that the 
number of amendments to the Code of Civil Pro- 
cedure, trom its adoption to ’93, were 836. Hon. 
J. Newton Fiero, Dean of the Albany Law School, 
in an address before the Michigan Bar Association, 


jin May, ’96, on the subject of “The Reformed 
pose for which it is intended, viz., simplification of | 


Procedure,” stated the amendments from 1893 to 
1895, inclusive, to be 211, aside from the 100 amend- 
ments caused by the enactment of the new Constitu- 
In following out the statistics, the writer finds 
that since ’95, there have been 319 amendments, 93 
When the 
present crop shall have been placed into the store 


| house, we doubt not that the usual percentage of 
| yearly amendments will have been preserved. 


That 
these amendments are anything but simple, concise, 
plain and commendable, one need only try to master 
section 1538, entitled “ Who must be parties,’ and 
covering two full pages. Plainly, unless this evil 
be eradicated, in a few years our Code of Civil 
Procedure will be a volume of statutes, with not a 
perceptible sign of rules of practice. This departure 
from the Field simplicity, has brought an evil, dis- 
grace and imposition upon the system of procedure. 
In our methods of practice we have fallen behind the 
demand of modern thought and action. Yet the 
system is not at fault. The defect lies in the sub- 
stance and form of this system. In the manner of 
maintaining, improving and perfecting our reformed 
procedure, it has degenerated into a glaringly and 
flagrantly inconsistent and defective system, in which 
lies concealed the germ of modern procedure. 


Marred with so many defects and fettered with 
numerous disadvantages, there seems to be some- 
thing in the system which commends itself to the 
administration of justice. Should we discard en- 
tirely the system because of its defects which go 
only to the substance and mode of revising or rather 
cling to that system, in which is every element of 
simplicity, justice, expediency and practicableness, 
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and seek to tear out, root and branch, the defects 
and render the system “convenient alike to lawyer 
and suitor?” ‘ 


While the procedure of New York has floated 
along into a degenerated condition, inadequate for 
present purposes, our English brethren who took 
their inspiration from the Field Code, have gone 
a long way toward solving the difficulty. By an act 
of Parliament passed in 1873, the Supreme Court 
of Judicature was created. The act, containing 
about 200 sections, provided for the organization of 
the courts and defined their powers and duties. It 
clothed the courts with power of making rules for 
the purpose of carrying out those provisions, which 
were deemed proper and desirable methods of prac- 
tice. Embued with this power the courts accordingly 
adopted about 1,000 sections. Thus was completed a 
simple system of remedial justice. Speaking of this 
system, Lord Chancellor Cairns is reported to have 
said: “There has been found in their workings a 
degree of philosophy, of simplicity, of uniformality 
and of economy of judicial time, which has secured 
the best results.” Lord Chief Justice Cockburn 
said: “It has simplified and improved our pro- 
cedure.” Undoubtedly this system would be illy 
adapted to our needs, yet it is free from a large num- 
ber of objections hurled at our code of remedial law, 
enacted and modified from year to year by legislative 
action. May not New York profit by their example? 
May we not have our Code of Civil Procedure torn 
up root and branch and revised that we may again 
get in touch with the industrial interests of our 
land? May we not have the rules of courts collated 
and all statutes relative to procedure, reduced to 
rules and united and condensed into a perfect system 
of procedure? May not the legal profession, com- 
posed of the best trained. minds, thoroughly ac- 
quainted with the rules necessary for practice, 
frame and adopt in the first instance these rules? 
Then may they not go to the legislature for final 
adoption? Should not the legislature be prevented 
from changing these rules, necessary for convenient 
practice, by subsequent legislation, without the con- 
sent of the courts by whom the rules were first 
adopted? All this surely is not theoretical, but prac- 
tical, reasonable and possible. This would stamp 
our system of remedial justice with permanency, 
simplicity and adaptability and commend it to the 
har generally. 

Difficult as are the rules of practice to master, in 
meaning and application, the young practitioner feels 
the need of reform but faintly in comparison with 
those who are well acquainted with present practice. 
Tt is a sad thought that our own State, leader and 
pioneer in reformed procedure, should have degen- 
erated into such a codical wilderness. But from 
the present consensus of opinion, and concerted 
action of the New York State Bar Association, it 
looks as though our statutory procedure would be 
wiped out and supplanted by a simple system of 
rules. Then would New York again stand in the 





—-. 
front ranks of the world, in her system of procedure 
Since ’93, the New York Bar Association has beeq 
persistent in its demands for a real revision of the 
Code. This agitation has come from men thor. 
oughly competent for the work, by reason of wide 
legal experience and a thorough study of systems of 
procedure in vogue elsewhere. 

Not yet has this development of procedure reached 
its goal. We must either rise or fall. Evolution 
does not cease, until the perfect state. And. when 
our conflicting, incongruous and illy-adapted pro. 
cedure shall have been reduced to simple, clear and 
concise rules of practice; when these rules shall haye 
come to take their origin from that source which 
shall give them permanency; when in the fullness of 
time, our reformed procedure shall have achieved its 
full stature, then shall the profession have come ou 
from its wilderness of rules and decisions, and 
basking in the sunlight of a simple, just, elastic, yet 
permanent procedure, be freed from the unjust criti- 
cism of the world. 

STEPHEN S. Reap. 

Axpany, N. Y., 1902. 


SS 


SHOULD EXPERT WITNESSES BE 
“RETAINED”? 

It is customary for lawyers, when engaging the 
services of expert witnesses to offer to “retain” 
them. And lawyers speak of the fees paid experts 
for preliminary work as “ retainers.” 

I believe tnis use of the word retainer to be wrong, 
and I do not think it proper for any expert witness 
to allow himself to be retained. 

The mere payment of a fee for preliminary work 
and report should not be considered as the purchase 
price to silence the witness—and this is what a 
“retainer” paid to a witness would do and nothing 
else. 

In my practice as handwriting examiner I never 
allow myself to be retained. There can be no re 
tention with me. The preliminary fee is not to be 
applied on an indefinite performance, but for 4 
specific work —the necessary investigation to enable 
me to report “yes” or “no” to my clients. If my 
investigations lead me to a conclusion adverse to the 
contentions of my client, then my fees, work and 
connection with his side of the case stop. 

Severing my connection with this side of the case 
doesn’t mean that I start to form (directly or im 
directly) a connection with the other side; but it 
does mean that should the opposite side approach 
me that I feel at liberty, and with a clear conscience, 
to serve them. 

Most lawyers agree that this is the proper course 
to pursue, but a minority do not think it is. The 
minority lawyer is so bound up in his own customs 
—and for so many years has been retained himself. 
and has retained others, that he cannot understand 
why the mere payment of money to an expert does 
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not commit the expert irrevocably, right or wrong, | | verse opinions, but if they allowed themselves to be 


to the client’s interests. 

The usual argument advanced for the “retainer” 
side is that the relations between expert and client | 
are sacred, and that the expert in such relation has 
received privileged information. 

There should be no necessity for giving any priv- 
ileged information to the expert. In the case of the 
handwriting examiner two sets of writings are 
brought to him —the standard and the questioned — 
and his opinion is asked as to the identity or non- 
identity existing between the two. It is not neces- 
sary to give him the history of the case, and to pour 
into his ear “ privileged” information. 

What privileged information can there be in 
written documents which are intended to be used 
in court soon? The only privilege that the expert 
could abuse, would be to inform the opponents of 
the existence or contents of some of these documents 
prior to the trial. And of course any expert who 
would do this would soon lose standing with attor- 
neys for both sides; and no decent attorney would 
desire or accept information obtained in that way. 

But the mere examination of the handwriting in 
the standards on one side of the case, can surely con- 
vey to the expert no privileged information, should 
he be called later to the other side. It can only be 
the mere existence of certain documents, or the con- 
tents of such documents, that would be considered 
privileged information. It would require a stretch 
of imagination to believe that a batch of cancelled 
checks could seriously be considered as privileged 
information, but if so, then the expert should and 
would be silent about them. 


“ 


Let us look at the matter from the expert’s point 
of view. It would be improper for him to accept 
any fee except for actual work performed —and to 
take a fee to purchase his silence would certainly 
lay him open to charge of being bought — and prove 
the charge at the same time. 

Suppose a case involving a large sum of money 
and an expert fee running into the thousands is 
brought to the office of an expert. He receives a 
small sum for the preliminary examination and 
makes a report contrary to the expectations or con- 
tentions of his client. The expert has no moral 


| retained, they would be effectually silenced. 
|the defendant, or forger, could produce some wit- 


positive testimony 
prominent murder cases could be used as illustra- 


Then 


nesses, who would pass as experts, and with this 
win his case. Several recent 


tions of this point. 

A brother expert has told me of a case, where mil- 
lions of dollars hung on the authenticity of a docu- 
ment, upon which he was called to give a profes- 
sional opinion. The opinion was adverse, and 
apparently stunned the clients anu attorneys, not- 
withstanding the fact that they must have known 
that the instrument was a forgery. The attorneys 
finally offered the expert $50,000 to change his mind, 
and to testify that the writing was genuine. He not 
only spurned the offered bribe, but informed the 
attorneys that if they pushed the matter further and 
attempted to defraud the rightful heirs, that he 
would make the whole matter public. Here was a 
carefully planned conspiracy, involving forgery, to 
secure possession of millions of dollars worth of 
property, and had the expert thought it proper to 
allow himself to be retained, of course he would 
have to remain a silent witness to the wrecking of a 
vast estate. 

Lawyers and laymen too, frequently accuse experts 
of always agreeing with those who approach them 
first; and then when experts do not agree with 
the side first approaching them, and they (the ex- 
perts) render service for the opposing side, there is 
a cry of “privileged information” raised against 
being consulted by both sides of the same contro- 
versy. It would seem that experts are “damned 
if they do; and damned if they don’t.” 


It is very seldom that an expert is engaged by one 
side, after giving an adverse decision to the other 
side. In my own practice I find that once out of 
every four or five times I render an adverse decision, 
yet in only four out of over one hundred of the 
cases, where adverse decisions were given, have I 
testified for the opposing side. It is not the number 
of such cases that makes them important, but rather 
the under-lying ethical principle involved. 

I do not know that it is the best unravelling of the 
expert question in our courts, but as I view it, an 





tight to take any further fee, because he cannot per- 
form any further service — for that side of the case. 
By this adverse decision, the expert has cut himself | 
out of a large fee. But should the opposite side 
desire to engage his services, why should he be kept 
out of a large fee for work which he can con- 
scientiously perform for them? 

Looking at the subject from the point of view of 
public policy furnishes the strongest argument 
against experts being retained. Any defendant in a 
criminal case, or the person putting forward a 
forged document in a civil suit, could, for a few 
thousands of dollars “retain” (were this practice 
permissible) every professional handwriting expert 


improvement on the present practice would be to 
have official experts, and allow both sides of the 
controversy with exhibits, to be submitted to them. 
| When decision was reached, the experts could still 
be examined and cross-examined in open court, if 
thought necessary. This may not be a perfect solu- 
tion of the expert witness problem, but I am con- 
vinced it is an improvement over the present method. 

I hope the bench and bar will take this matter up, 
and aid the experts in living up to a code of ethics 
that is at once moral, sensible and practical; and I 
also hope that the plan of having official experts will 
receive consideration from the same source. 


Witiram J. KINSLEY. 








in the country. The experts might have given ad- 


New York. 
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A GRAVE QUESTION; A LIVE ISSUE WITH 
A DEAD MAN. 


A suit was recently instituted at Jackson, Miss., 
by a bright young lawyer against the contractors 
for the erection of the new State capitol, 
demanding damages in his client’s favor for 
personal injuries received while laboring on 
the building. In his zeal to magnify his 
client’s sufferings, and in the hope of increas- 
ing his recovery, the attorney charged in the 
declaration that “the plaintiff suffered death a thou- 
sand times.” An older member of the bar, who 
some time since learned to be more moderate in the 
use of language, was employed to defend. A gen- 
eral demurrer was filed to the declaration, assigning 
as cause therefor that, “ Under the facts stated the 
plaintiff cannot recover.” When the hearing of the 
demurrer was about to be reached the young attor- 
ney caused a dozen or more law books, including 
the reports of nearly as many States, to be brought 
to the court-house and arranged on the desk before 
him; the young man evidently thinking that the law 
of master and servant, contributory negligence, safe 
appliances, safe places to work at, etc., was involved. 
Finally the case was called and the young man read 
his declaration with much emphasis to the court, 
and took his seat, to hear from his adversary. The 
defendants attorney then stated the demurrer and 
proceeded in argument, in the most solemn tone and 
serious manner, without a smile, as follows, as near 
as his remarks can be remembered: 


“If the court please, the question presented by 
the demurrer is a grave one, upon which I feel con- 
fident there is but little, if any, direct authority. 
Your honor will perceive that this declaration dis- 
tinctly avers that the plaintiff ‘suffered death a 
thousand times.’ Of course the words ‘a thousand 
times’ can add nothing to the strength of the plead- 
ing, and we are justified in treating the declaration 
as simply charging that the plaintiff died, or, to use 
its own language, ‘suffered death’ once, and once 
only, as a result of the injuries received because of 
the averred negligence of the defendants. Can a 
dead man maintain a suit? A serious question. 
We have here a live issue which my clients have 
been compelled to join with a dead man. 

“My first conception of appropriate procedure in 
this case, if the court please, was to suggest the 
death of the plaintiff, supporting the suggestion by the 
record, and to ask that the suit be abated, but reflec- 
tion led me to conclude that course appropriate only 
where death occurred after the beginning of the 
suit; here, however, the plaintiff suffered death be- 
fore the institution of the action, and the grave 
question presented, as it seems, can be raised only 
by demurrer. 

“Now, your honor, I have never found in the 
law books any warrant for the claim of my 
young friend; he must necessarily make it. 
for otherwise his declaration is not worth the 








paper upon which it is written, that title 
by inheritance, under the statutes of descent and 
distribution, is not a perfect title, carrying al] 
the right of the decedent. I never knew a plea@s 
ing before this one predicated of the conception 
that property, even rights of action, descended 
at the death of the owner with a string to it, by 
which it might be jerked back. Such is not the 
law, your honor; a dead man’s property, including 
his causes of action, is at once by operation of lay 
invested in his heirs or his administrator. ' Their 
title is as complete and perfect as was the decedent's 
in his lifetime, and there is no way known to the 
law of divesting them of that title, even should the 
dead man, by a miracle, be restored to life. I call 
your honor’s attention, however, to the fact that 
this declaration nowhere charges that the plaintiff 
ever came to life after suffering death, and I think 
we must regard him as absolutely dead. But, if 
by any sort of implication, it can be claimed by my 
young friend that his declaration can reasonably be 
construed as showing that his client is yet alive, 
I shall not invoke the rule that pleadings are to be 
taken strongest against the pleader, because I am 
satisfied to rest this issue upon the contention that 
even a resurrection of a dead man will not divest 
the title of his heirs or personal representatives— 
which was invested in them by his death, a perfect 
title passed, no string to it— and reinvest it in the 
new man. 

“Your honor, I was greatly surprised that my 
bright young friend could have produced so many 
authorities as he has on the table before him, on 
this question. The cases which he will read you 
surely must be distinguishable from this one. 
There is but one instance in all history, not to 
speak of Him who was more than human, before 
this case out of which the exact question before the 
court could have arisen, and that is the case of 
Lazarus. We are told in the Holy Scriptures that 
Lazarus died, was dead for four days and that his 
body stunk. By the performance of a miracle, 
Lazarus thereafter was raised from the tomb, 
brought back to life, resurrected; but we have no 
record that he ever instituted, much less main- 
tained, an ejectment for the lands which he owned 
before death, or replevin, detinue, trover or other 
action for the recovery of any personal property 
which passed from him to others when he died. 
I have often thought, your honor, when reading the 
gospel account of the resurrection of Lazarus, of 
his extreme poverty, so far as concerns worldly 
goods, as he came from the tomb. He did not even 
own the grave clothes which were upon his body, 
for it has often been decided that grave clothes 
should, in indictments for stealing them, be averred 
to be the property of the executor. 


“Tt is a long step from Lazarus to Banks Bracy, 
Jr., this plaintiff, but we have to make it for am 
exact parallel to the grave and solemn question 
now before this court. 
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“There is another view of this case, and it is, 
ps, the correct one. If this action be taken 
as a suit for the wrongful death of the plaintiff, it 
cannot be maintained. Nothing was better settled 
at common law than that no action would lie for 
the death of a person. Lord Campbell’s act and 
our statute, modeled after it, does not give the right 
to sue to the dead man, but to his next of kin or 
his personal representative. There is not a word in 
any of the statutes which can be reasonably con- 
strued as providing for the resurrection of the 
decedent. 

“Before saying more, however, I will hear from 
my bright young friend and see what authority he 
presents for his most unusual contention.” 

The plaintiff's attorney did not join very heartily 
in the amusement of the other listeners; he seemed 
amazed that the question discussed was involved, 
but modestly admitted that his authorities were not 
applicable and graciously yielded to the suggestion 
of the court that the declaration had better be 
amended. 

EY Sees 


THE TRAMP CORPORATION.* 


(By Wmutam E. Cuurcn. of Cuurcu, McMurpy 
& SHERMAN, Chicago, Formerly a Justice of the 
Supreme Court of Dakota.) 


An article in the “ Outlook” of December 14, 1901, 
by William D. Washburn, Jr., of Minnesota, on 
“Minnesota and the Railway Trust,” contains these 
suggestive sentences: 

The people of Minnesota do not believe for a 
moment that the State of New Jersey can erect an 
organization to defy the law in the State of Minne- 
sota. * * * Neither the statutes of the State of 
New Jersey nor of any other State can saddle this 
corporation upon a sovereign people. 

Equally suggestive is the following paragraph 
from a pamphlet recently published for gratuitous 
distribution by the Broun-Green Co., of New York, 
under the title “ Where to Incorporate,” a sympo- 
sium by members of the eastern bar, setting forth 
the special advantages presented by four States, re- 
spectively, as breeding ground for corporations or- 
ganized for the actual purpose of carrying on 
business in some other State: 

By the rules of inter-state comity, a corporation 
Organized under the laws of a particular State, may 
transact business beyond the borders of that State; 
it is even legal for citizens of one State to incorpo- 
fate a company in another State for the purpose of 
carrying on their entire corporate business in the 
State where they live. This may be practically 
Stated to be the recognized doctrine of the country 
and is universally recognized as the tendency of 
modern corporation law. 





*Read before the Illinois State Bar Association at 


For the purpose of exhibiting some of the peculiar 
inducements offered incorporators by these rival 
contestants for foreign patronage, we select the 
State of New Jersey, though it should be distinctly 
understood that in so doing, no disparagement of 
the claims of other States is intended. 

Here is a partial list of the attractions offered: 


1. Perpetual duration. 

2. None of the corporators need be residents of 
the State. 

3. But one resident director is required. 

4. The right to purchase and hold stock of other 
corporations. 

5. This may be best stated in the language of one 
of the writers referred to: 


The laws of New Jersey involve no publicity; the 
only report required to be filed with the secretary 
of state being the list of officers and directors, filed 
within thirty days after the annual stockholders’ 
meeting. The corporation must keep a record of 
the stockholders in New Jersey, which is open to 
inspection by the stockholders, but is not public 
property. The books of account and general records 
of the company are not required to be kept in New 
Jersey; may be free from inspection even by the 
stockholders. Under New Jersey’s law itis not 
necessary to file or publish any statement of loans 
or liabilities, nor to disclose the private affairs of 
the corporation. 

6. Powers. 
symposium : 


Quoting again from the pamphlet 


New Jersey certainly grants broad powers. In 
one of the most recent charters the power is given, 
among other things, to make any kind of contract, 
to carry on any business and do all things therein 
set forth to the same extent as natural persons 
might or could do in any part of the world, as 
agents, contractors, trustees or otherwise. 

A reference to the General Incorporation Act of 
the State shows that after conferring power upon 
any three or more persons to become a corporation 
“for any lawful purpose or purposes whatever,” 
the statute excepts certain specified lines of business, 
among them, railroad, telegraph and telephone com- 
panies and follows the enumeration with this re- 
markable if not unique proviso: 

It shall, however, be lawful to form a company 
hereunder for the purpose of constructing, main- 
taining and operating railroad, telephone and tele- 
graph lines outside of this State. 

In other words, by this proviso, the State of New 
Jersey undertakes the truly benevolent task of cre- 
ating corporations to construct and operate the pub- 
lic utilities of her sister States. Accordingly we 
find the charters of the Carnegie Company, the 
United States Steel Corporation, the Federal Steel 
Company and others providing for the construction 
and operations of railways, but only outside of 
New Jersey. 





Chicago, July 17, 1902. 


That even this partial list of the advantages pre- 
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sented by the State of New Jersey offers most 
alluring inducements to promoters of what have been 
aptly called “tramp” corporations will hardly be 
denied. Their material value is largely attested by 
the fact that so many corporations are willing to 
pay not only the initial fee, but also the annual 
taxes imposed by the State, for the mere privilege 
of corporate existence under its charter. 

That this list also contains the germs of almost 
every element which has tended to excite popular 
apprehension and distrust concerning the rapid 
growth of corporate control in the business of the 
country must be evident to any one familiar with 
the subject. 

In order that no element of convenience may be 
lacking, sundry local Corporation Trust Companies 
have been formed, which undertake not only to 
procure any desired charter, but to provide within 
the State convenient rooms which shall answer the 
designation of “principal place of business” of 
the corporation, where the annual elections may be 
held and where such of the books may be kept as 
the law requires to be kept in the State; also to 
furnish the statutory resident director. 


Perhaps the most amazing thing about all this 
is that there is so much truth in the statement 
above quoted to the effect that the legality of the 
organization of corporations in one State by citi- 
zens of another, for the purpose of carrying on the 
entire corporate business in their own State, is the 
recognized doctrine of the country; universally 
recognized as the tendency of modern corporation 
law. That the statement is wholly or largely true 
as a juridicial fact can hardly be conceded. That 
it has a substantial foundation in a quite general 
public tolerance must be admitted. 


Any adequate attempt to explain the reason for 
this remarkable condition would unduly extend the 
scope of this paper. It is sufficient for the present 
purpose to say that any doctrine which affirms or 
any legislation which assumes the right of a State 
to breed corporations whose purpose is to operate 
solely in another State—usually that in which 
their actual progenitors reside — is a wide departure 
from the fundamental principles of corporate ex- 
istence and a presumptious imposition upon inter- 
state comity. 

No wonder that the people of some of the States 
are beginning to awaken both to the danger which 
lurks in these encroachments upon their legislative 
and commercial rights and to this gross infringe- 
ment of their sovereign dignity. 

The people of Minnesota will not, nor ought they 
to submit to it. Nor will the people of many other 
States of the west and northwest. If there were no 
other reason it would be intolerable that for the 
redress of any evils involving the internal manage- 
ment or corporate existence of such organizations 
of for the investigation of their corporate books 
and accounts, citizens of the States where the busi- 
ness is carried on should be driven to the courts 





—— 
— 


of a State having no interest whatever in the cor. 
poration, except to preserve it. 

The organization of such concerns as the North. 
ern Securities Company to acquire and hold the 
stock of business corporations, if not indicative of 
a purpose to erect one more obstacle in the path of 
judicial investigation, at all events makes such a 
result tolerably—or intolerably—certain. If po 
adverse legislation intervenes, it is by no means im. 
possible that we may be treated to the edifying 
spectacle of a corporation organized by citizens of 
Minnesota, under the laws of Delaware, to operate 
a railroad in North Dakota, the stock of which shal] 
be owned and its business controlled by another 
corporation organized for the purpose by citizens 
of New York under the laws of New Jersey. In- 
deed, the process may be indefinitely extended. 

Long ago, in the case of Bank of Augusta y, 
Earle (13 Peters, 519), the Supreme Court of the 
United States laid down certain principles which 
have ever since been generally recognized and ap- 
plied, with their natural and necessary development, 
by the courts of this country. Some of these may 
be here stated: 


“A corporation being the mere creation of local 
law, can have no legal existence beyond the limits 
of the sovereignty which created it. It must dwell 
in the place of its creation and cannot migrate to 
another sovereignty. The recognition of its exist- 
ence even by other States and the enforcement of 
its contracts made therein, depend purely upon the 
comity of those States; a comity which is never 
extended when the existence of the corporation or 
the exercise of its powers are prejudicial to their 
interests or repugnant to their policy. Having no 
absolute right of recognition in other States, but 
depending for such recognition and the enforce- 
ment of its contracts upon their assent, it follows 
as a matter of course that such assent may hk 
granted upon such terms and conditions as those 
States may think proper to impose” (Paul v. Vit 
ginia, 8 Wall. 168, citing Bank of Augusta ¥ 
Earle). 

Answering the contention that in respect of its 
contracts, entered into outside of the State of its 
creation, the members of a corporation were to bk 
regarded as individuals carrying on business under 
their corporate name and therefore in that capacity 
entitled to the privileges and immunities secured 
by the Constitution to citizens in the several States, 
Chief Justice Taney, in Bank of Augusta v. Earle, 
among other reasons for denying the soundness of 
the proposition, said: 

“ Besides, it would deprive the State of all contrdl 
over the extent of corporate franchises proper to be 
granted by the State; and corporations would & 
chartered in one to carry on their operations if 
another. It is impossible upon any sound principle 
to give such a construction to the article i 
question.” 





It was accordingly held that whenever a corpo 
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ration makes a contract, its is the contract of the 
legal entity —the artificial being created by the 
charter, and not the contract of the individual 
members, and that the only rights it can claim are 
the rights which are given to it in that character, 
and not the rights which belong to its members as 
citizens of a State. 

Again, speaking of the rule of inter-state comity, 
and of the presumption, in the absence of adverse 
legislation or judicial decision, of the existence in 
a State of a comity permitting the transaction of 
business therein by foreign corporations, Justice 
Taney says: 

“And when (as without doubt must occasionally 
happen) the interest or policy of any State requires 
it to restrict the rule, it has but to declare its will 
and the legal presumption is at an end.” 

The particular development of the idea of breed- 
ing “tramp” corporations, which consists in provid- 
ing a general system of rapid incubation, open to 
all who may choose to avail themselves of its ad- 
vantages, is of comparatively recent growth; the 
idea itself is not new. 

February 16, 1866, the legislature of Pennsylvania 
passed an act entitled “An act to incorporate the 
New York and California Vineyard Company.” At 
that time, the legislatures of Pennsylvania were not 
at all particular to provide their statutes with titles 
indicating their real objects, and this particular 
statute, albeit a special charter, afforded no hint 
whatever of the actual purposes of the organization, 
which a perusal of the act shows to have been the 
acquisition, operation and disposal of mining prop- 
erty, with the usual incidental powers, but with this 
singular limitation, viz.: that all of these powers 
were to be exercised “in any State of the United 
States or the territories thereof except in the State 
of Pennsylvania.” 

A second section’ provided that it should “be 
lawful for the company to establish the necessary 
offices for the business of the company wherever 
their business is located and to have their principal 
office in the United States in such place as they 
may deem expedient, at which place it shall be law- 
ful to hold all meetings for the transaction of the 
business of the company.” 

By a supplement to the original act of incorpo- 
fation, passed February 16, 1870, this New York 
and California Vineyard Company was granted 
power “to borrow money in any State, territory or 
country, except the Slate of Pennsylvania,’ and to 
Secure the same by bond, etc. 

With an evident recognition of the incongruity 
between the legislative title of this act and the de- 
clared objects of the company, and possibly with a 
Prophetic sense that the stockholders might not care 
to be limited to either, the power was conferred 
upon them of changing the name of the corporation 
at their discretion, which was promptly done by the 
adoption of the name of “The Land Grant, Railway 
& Trust Company.” All of which would seem to 





indicate some advantages in the Pennsylvania plan 
over that of New Jersey. 

About this time the people of a county in the 
State of Kansas voted to subscribe for $200,000 of 
the stock of the Missouri, Kansas and Texas Rail- 
way Company, to be paid in bonds of the county, 
and shortly afterward that company entered into a 
contract with the Land Grant Railway and Trust 
Company whereby the latter agreed to build cer- 
tain sections of the road in consideration of the 
assignment to it by the former of sundry securities, 
including its interest in the aforesaid bonds which 
as yet were unissued. 

The commissioners of the Kansas county having 
refused on demand to make the subscription to the 
stock or to issue the bonds which the people had 
voted, suit was brought to compel them to do so, 
whereupon the commissioners answered that the 
alleged Land Grant Railway and Trust Company 
was no corporation and had no existence as such 
in the State of Kansas. 

In the course of an opinion affirming the sound- 
ness of this defense, the Supreme Court of Kansas 
said: 

“No rule of comity will allow one State to spawn 
corporations and send them forth into other States 
to be nurtured and do business there when said 
first mentioned State will not allow them to do 
business within its own boundaries. * * * From 
the only territory in the world over which the State 
of Pennsylvania has any jurisdiction or control, 
and in which it could authorize a corporation to 
have an office or to do business, it excluded this 
corporation, and the attempt on the part of the State 
of Pennsylvania to authorize this corporation to 
have an office or to do business anywhere except 
in the State of Pennsylvania is ultra vires, illegal 
and void. The truth is that while this supposed 
corporation was originally organized for the whole 
United States, except the State of Pennsylvania, 
and afterwards by its amended charter for the whole 
world, except Pennsylvania, it had no legal or valid 
existence anywhere on the face of the earth. At 
the very creation of this supposed corporation its 
creator spurned it from the land of its birth as 
illegitimate and unworthy of a home among its 
kindred and sent it forth a wanderer on foreign 
soil. Is the State of Kansas bound by any kind of 
courtesy or comity or friendship or kindness to 
Pennsylvania to treat this corporation better than 
its creator had done?” (Land Grant Railway & 
Trust Company v. Coffey Co., 6 Kansas, 245). 

It would seem, therefore, that the grapes raised 
by the New York and California Vineyard Company 
of Pennsylvania did not find a market in the State 
of Kansas. 

This case presents what is perhaps the most con- 
spicuously flagrant instance on record of trespass 
upon the doctrine of inter-state comity and shows 
how one court dealt with such a bare-faced imposi- 
tion. To talk of the obligations of comity in such 
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a case is to misconceive the very basis of the doc- 
trine and to ignore its fundamental principles. Cer- 
tainly no State has any just grounds to expect a 
sister State to accord to its creatures privileges 
which it has itself withheld or to clothe with flesh 
and blood and inspire with the breath of life the 
dry skeletons which it casts out from its own 
borders. 


The critical observer familiar with current legisla- 
tion on this subject, will notice a distinction be- 
tween the special charter by which this Pennsyl- 
vania corporation was created and the more recently 
enacted general statutes like those of the State of 
New Jersey, in the fact that while under the former 
all the corporate functions could be exercised only 
outside of the parent State, under the latter, cor- 
porations may be created, some of whose operations 
may be carried on within the parent State, so that 
if it were desired, for instance, to organize under 
the laws of New Jersey a company to build and 
operate a telephone plant in Minnesota, the simple 
device of naming as one of the objects of the incor- 
poration the manufacture of shoe pegs or frying 
pans, or some other equally innocent business, 
would apparently serve to furnish the skeleton with 
a garment to hide its nakedness withal. But it is 
hardly probable that the courts of Minnesota would 
hesitate, in such a case, to strip off the garment and 
expose the skeleton. 

The report of the Kansas case does not disclose 
the residence of the incorporators named in the 
charter and the question does not seem to have been 
raised in the case. As already stated, a familiar 
phase of the tramp corporation occurs in those 
which are organized by citizens of one State under 
the laws of another, with the actual though not with 
the expressed purpose of carrying on all their busi- 
ness operations in the State where the promoters 
reside, thus depriving its tribunals of full and com- 
plete supervision over the business of its own citi- 
zens. Upon the question of the validity of such 
organizations, or rather as to the propriety of judi- 
cial investigation of the purposes of their promoters, 
the authorities are somewhat divided, but it is 
doubtful at best whether even legislative exclusion 
of corporations so organized from the privileges 
otherwise accorded to foreign corporations would 
be an effective remedy, since it would be quite a 
simple matter to employ citizens of the parent State 
as dummy corporators and, after organization com- 
pleted, to turn over all the stock to the parties 
actually interested. This is said to have been the 
method adopted in the case of the recently organized 
“Corn Products Company.” But after all, perhaps 


the question of the residence of the corporation is 
more important than that of the residence of the 
individuals by whom it is controlled, since the 
latter factor 
changes. 
The naturally progressive extension of their busi- 
ness by commercial corporations beyond the limits 


is necessarily subject to frequent 





of the parent State, is a perfectly legitimate develop. 
ment of the corporate idea, and under proper safe. 
guards may not only be productive of economic 
benefit to the various communities in which they 
operate, but may constitute a strong bond of 
national unity, and such safeguards, more or less 
adequate, have long been provided by most, if not 
all, of the States. The thing to be feared and as far 
as possible restrained, is the rapidly growing ten. 
dency of vast combinations of capital, organized for 
exclusive control of large markets and_ business 
operations, to seek the largest possible immunity 
from judicial investigation and supervision and 
legislative restraint, by procuring charters from 
States, often remote from the scene of actual oper- 
tion and which expecting no benefit other than the 
large revenues from organization fees and annul 
taxes, are chiefly solicitous to provide whatever in- 
ducements experience indicates as most likely to 
prove attractive to promoters. Of such conditions 
the public is justly and profoundly distrustful, and 
when such encroachments upon the beneficent prin- 
ciples of inter-state comity involve the construction 
and operation of public utilities, such as railways, 
telegraph and telephone lines, water, gas and elec- 
tric light works, ‘prompt and decisive action is 
necessary. 


Of some things "we may be absolutely certain, 
These keen, active, alert, pushing, determined 
American business men will take all they can get; 
seize every opportunity; avail themselves of every 
advantage offered and having occupied will intrench 
and immediately prepare for further advances, 
Ceaseless energy; highest courage and skill to plan, 
organize and execute; wisest counsel in attack and 
defense; every resource that money and _ influence 
can command will be theirs and in that conflict 
there is never any truce. Nor may a certain measure 
of admiration and approval justly be withheld. This 
same tireless energy, skill and courage, flooding 
every channel of commercial activity, combining in 
resistless sweep all the forces of industrial enter- 
prise, have strung the land with railroads and tele 
graph wires, dotted it with factories, peopled it 
with millions, increased in numberless ways the 
comforts and conveniences of life, and brought the 
United States into the front rank of the nations 
and have given us a grasp upon the international 
policy of the world which already challenges not 
only universal admiration, but general and anxious 
concern among the great world powers. But it is 
never safe to discard the wholesome restraints of 
the law nor to shut our eyes to dangerous tendencies 
either in economic or political movements, and 
there can be little doubt that in the present enor 
mous development of the corporate idea, lurk ele- 
ments of real danger. 

When a community thinks it needs a railroad, it 
is very likely to let any one build it who will, with 
out questioning the future too closely, and some 





Jacob always has a mess of pottage ready for needy 
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Esau. The pottage may be fairly good, too; at all | on the same business in the parent State which it 
events, it satisfies the present hunger, but in the end | seeks to carry on in the foreign State. 
the price may be found exorbitant. Jacob is pretty; 4. Unless a majority of its directors and all of its 
sure to get the best of the bargain. principal officers are personally subject to the juris- 
It is better to return to first principles. These | diction of the courts of the parent State. 
contests between the legislative departments of| 5. Unless by the statute law of the parent State, 
States as to which shall offer charters conferring | its corporate books and records are required to be 
the maximum of privilege with the minimum of/|kept in that State, and subject to inspection by 
burden and of responsibility, are not only unseemly | proper public officials and tribunals and full reports 
but violative of the essential spirit of inter-state | of its financial condition required to be made and 
comity and tend to its speedy destruction. It is| filed as a public record of the State at reasonably 
impossible that the people of any State can look | frequent periods. 
with complaisance upon legislation by a sister State| It is perhaps hardly necessary to suggest that not 
designed to foist upon them creations whose essen-| only should ample evidence of the existence of 
tial characteristics are repugnant to their own policy | those and any other conditions imposed be required 
and which shall be in many respects beyond their | before a license to transact business in the State is 
supervision and control, and so long as as such legis- | issued, but the right to revoke the license upon the 
lation is persisted in, there is but one remedy, viz.: | lapse of any such condition should also be reserved. 
legislative abrogation of the rule of comity in re- That the measures here proposed will meet with 
spect of non-resident corporations, to whatever ex- | general approval is hardly expected. That they are 
tent may be necessary to compel the observance of | the best that could be devised or even that they are 
those limitations upon corporate life and corporate | sufficient to secure the end in view, is certainly not 
activities which the public welfare demands. assumed, but their proposal may help in some de- 
It should be borne in mind that from the point of ; gree to direct public attention to the real nature of 
view of the public, the primary element of danger |a rapidly growing evil. 
in the corporate idea is the exchange of individual | ceensninelinesnhiion 
for corporate responsibility, and that to whatever “THE SUICIDE CLAUSE IN LIFE INSURANCE 
extent the public surrenders the right of supervision | POLICIES. 
and control over these great business machines Passio 
which it has created, by just so much is the danger | Ge Damar}. Mees at Oe: Canin on 


from unrestrained and _ irresponsible activity | x 
increased. | Chicago Law Journal.) 





The actual exclusion of non-resident corporations 
or, which would be practically the same thing, a} In most policies of life insurance will be found 
direct requirement that they obtain local charters 4 clause voiding the policy in case of death by the 
sai condition precedent to the transaction of busi- | suicide of the insured. That provision is inserted 
aia ple yg but * ong perorae De | in various forms as will more fully appear in the 

ee, POFRAERIONG, APRS: Woe course of this discussion. It will readily occur to 


may be called extra filial privileges, to obtain their ‘ : ‘ : 
charters from some State whose legislation recog- the mind that the question of insanity will play an 
nizes both the necessity for a reasonable regulation important part in the adjudication of cases arising 


and restraint of corporate business and the cour-| Out of the death of the insured by suicide. One 
tesy due to sister States in respect to these | would naturally conclude that the first requisite 
organizations. to an intelligent understanding of the question un- 

With this object in view and for further protec- der discussion would be a thorough comprehension 
tion against corporate irresponsibility, some legis- | oi insanity in its various forms and phases. But 
lative restrains upon non-residents corporations are | the author is lead to believe that after following 
suggested, viz. : the reasoning of the judges and reading their de- 

That no non-resident corporation shall be per-| cisions that for the purposes of this brief discus- 
mitted to carry on any business whatever in the|sicn it would be neither wise nor profitable for 
State. us to enter into a consideration of the theories of 


1. The majority of whose stock—or perhaps a | pzthologists and alienists relative to morbid mental 
less proportion — is owned or controlled, or whose 


business is controlled, directly or indirectly, by or 
in the interest of another non-resident corporation. 





ccenditions. 

There is no better way to gain a clear concep- 

2. Unless it is actually and in good faith carry- tion of any question of historic development than 
ing on the principal business for which it was |*° %° back to its origin and trace its rise and 
formed and maintaining its corporate headquarters | growth and change. And so we shall go back to 
and principal commercial office in the State of its | the earliest reported case where the suicide clause 
origin. | was construed by a court of justice, the case of 
3. Unless it is wuthorized by its charter to carry | Borradaile v. Hunter (5 M. & G. 637 [Court of 
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Common Pleas]). This is an English case which | far insane that he did not know the moral wrong 
was tried in 1841. Borradaile threw himself into | of the act he was committing. But even so, the 
the Thames river and was drowned. His life was) plaintiff would not have been entitled to recover, 
insured and a suit was begun to recover on the | for the jury found the act was voluntary. In other 
policy. In the policy it was provided that if “the | words there was a controlling mind — the means 
assured should die by his own hands or by the | were adapted to the end, and the death was the 
hands of justice, or in consequence of a duel,” it | logical consequence of a thought. As we proceed 
should be void. The jury found that “he volun-| it will be seen that some courts have deviated far 
tarily threw himself into the river, knowing at the | from this position, holding in effect that the 
time that he would thereby destroy his life, and | thought of a diseased mind is no thought at all, 
intending thereby to do so, but that at the time of | and that a voluntary act cannot come from a mind 
committing the act he was not capable of judging | insane, however well it may know the physical 
between right and wrong.” The court held there | consequences of that act — it must know the moral 
could be no recovery on the policy. J. Erskine, | effects and consequences. 
before whom the case was originally tried, said: In the later case of Cleft v. Schwabe (3 M., G. & 
“T thought that, as the words of the proviso, ac-|S. [Common Bench], 437), the judges indulged in 
cording to their ordinary acceptation were large|a lengthy discussion of the word “ suicide,” and 
enough to include all intentional acts of self-| they decided that the word should be taken in its 
destruction, whether criminal or not, if the de-| ordinary and popular meaning, that it meant the 
ceased was laboring under no delusion as to the | mere conscious physical act of taking one’s own 
physical consequences of the act he was commit-| life, and not in the sense that the act constituted 
ting — if he knew that it was water into which he! the perpetrator a felo de se. The insured took 
was about to throw himself, and that the conse-| sulphuric acid voluntarily under circumstances 
quence of his leaping from the bridge would be | which indicated his mind was unsound. The pol- 
his death—and if he voluntarily threw himself | icy provided that if the insured “should commit 
from the bridge into the river, intending by so | suicide” it should be void. The defendant pleaded 
doing to drown himself —the question whether he | that the insured committed suicide and the judge 
had been thereby guilty of a crime, as felo de se,| instructed the jury that to maintain that defense 
or whether he had at that time destroyed the life | it must be shown that the insured committed the act 
of another instead of his own, he was in a state|as a result of his own volition, and that he was 
of mind to be morally and legally responsible for | able to distinguish between right and wrong. But 
his acts, was irrelevant to the question before the | in any case the jury must assume he was sane. 
jury —that the state of mind of the assured was| The jury gave a verdict for the defendant. The 
only material for the purpose of ascertaining | Exchequer Chamber on appeal reversed the court 
whether the act of self-destruction was a voluntary | below and Baron Parke, in giving the decision, 
and willful act for the purpose of destroying life.| said if the deceased “voluntarily killed himself, 
* * * Looking simply at that branch of the pro-| it was immaterial whether he was sane or not.” 
viso upon which the issue was raised, it seems to| Bliss on Life Ins., 2d Ed. 381. 
me that the only qualification that a liberal inter- So much for the English decisions and the foun- 
pretation of the words, with réference to the nature | dations of future theories of law. 
of the contract is, that the act of self-destruction The earliest case decided in the United States 
should be the voluntary and willful act of a man, | js that of Breasted v. Farmers’ Loan and Trust 
having at the time sufficient power of mind and| Company. In the policy it was provided that if 
reason to understand the physical nature and con-| the insured should “ die by his own hand” the 
sequence of such an act, and having at the time a | policy shall be void. It went up first on de- 
purpose and intention to cause his own death by| murrer in 1843 (4 Hill, 73), and on appeal was 
that act; and that the question whether he was | again decided in 1853 (4 Seld. 299). Comfort, the 
capable of understanding and appreciating the | insured, though his name would indicate he was 
moral nature and quality of his purpose, is not | a happy man, drowned himself in the Hudson river, 
relevant to the inquiry, further than as it might and there was evidence going to show he was itt 
help to illustrate the extent of his capacity to under-| sane when he committed the act. Chief Justice 
stand the physical character of the act itself.” Nelson in delivering the opinion of the court upon 
The above is what is commonly known as the | the hearing on the demurrer, said: “ Self-destruc- 
English doctrine. It will be noted the jury found | tion by a fellow-being bereft of reason can with 
Borradaile did the act voluntarily. The act was!| no more propriety be ascribed to the act of his 
done at the dictate of the- mind. The mind is the | own hand, than to the deadly instrument that may 
man. It may have been that Borradaile was so! have been used for the purpose. The drowning 
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of Comfort was no more his act, in the sense of 
the law, than if he had been impelled by irresistible 
physical power; nor is there any greater reason for 
exempting the company from the risk assumed in 
the policy, than if his death had been occasioned 
by such means. Construing these words, there- 
fore, according to the true, and, as I apprehend, 
universally received meaning among insurance offi- 
cers, there can be no doubt that the termination 
of Comfort’s life was not withing the saving clause 
of the policy. Suicide involves the deliberate ter- 
mination of one’s existence while in the possession 
and enjoyment of his mental faculties. Self- 
slaughter by an insane man or a lunatic is not an 
act of suicide within the meaning of the law.” On 
the appeal the judgment of the court below was 
affirmed. 

It will be observed that the reasoning in this case 
and the holding of the court do not at all agree 
with that in the English case of Borradaile v. Hun- 
ter (supra). Here mere insanity’ regardless of the 
power of the insured to comprehend the physical 
consequences of his acts, is held sufficient to war- 
rant recovery on the policy in case of the suicide 
of the insured. 

A different rule was established in the State of 
Massachusetts in 1862 in the case of Dean v. Ameri- 
can Mutual Life Ins. Co. (4 Allen, 96). It was 
provided in the policy that it should be void if the 
insured “shall die by his own hand.” He took 
his own life by cutting his throat. It was pleaded 
that he was insane. But Chief Justice Bigelow said 
in his opinion: “A person may be insane, entirely 
incapable of distinguishing between right and 
wrong, and without any just sense of moral réspon- 
sibility, and yet retain sufficient power of mind 
and reason to act with premeditation, to understand 
and contemplate the nature and consequences of 
his own conduct, and intend the result which his 
acts are calculated to produce. Insanity does not 
necessarily operate to deprive its subjects of their 
hopes and fears, or the other mental emotions 
which agitate and influence the minds of persons 
in the full possession of their faculties. On the 
contrary, its effect is to stimulate certain powers to 
extraordinary and unhealthy action, and thus to 
overwhelm and destroy the due influence and con- 
trol of the reason and judgment. Take an illus- 
tration, a man may labor under an insane delusion 
that he is coming to want, and that those who look 
to him for support will be subjected to the ills of 
extreme poverty. The natural effect of this spe- 
cies of insanity is to create great mental depression, 
under the influence of which the sufferer, with a 
view to avoid the evils and distress which he 
imagines to be impending over him and those who 





to destroy his own life. In such a case, suicide is 
the willful and voluntary act of a person who under- 
stands its nature, and intends by it to accomplish 
the result of self-destruction. He may have acted 
from an insane impulse which prevented him from 
appreciating the moral consequences of suicide; 
but, nevertheless, he may have fully comprehended 
the physical effect of the means which he used to 
take his own life, and the consequences which 
might ensue to others from the suicidal act. It 
is against risks of this nature —the destruction of 
life by the voluntary and intentional act of the 
party assured —that the exception in the proviso 
is intended to protect the insurers. The moral 
responsibility of the act does not affect the nature 
of the hazard. The object is to guard against a 
loss arising from a particular mode of death.” See, 
also, Cooper v. Mass. Ins. Co. (102 Mass. 227). 

The rule laid down in the case above does not 
at all conform to the rule in the New York case 
of Breasted v. Ins. Co., and comes very nearly 
being in harmony with the English rule established 
in the Borradaile case (supra). 

An important case is that of Estabrook v. Union 
Mut. Life Ins. Co. (54 Me. 224), decided in 1866. 
Chief Justice Appleton in his decision said among 
other things: ‘“ When death is the result of insanity, 
it is equally the result of disease for which the in- 
sane is in no respect responsible. It is a well- 
settled physiological principle that disturbed in- 
telligence has the same relation to the brain that 
disordered respiration has to the lungs and pleura. 
Death, then, by an insane suicide, is as much death 
by disease as though it were death by fever or con- 
sumption. Death by accident or mistake, though 
by the party’s own hand, is not within the condi- 
tion. Death by disease is provided for by the pol- 
icy. Insanity is a disease. Death, the result of 
insanity, is death by disease. The insane suicide no 
more dies with his own hand than the suicide by 
mistake or accident. If the act is not the act of 
a responsible being, but is the result of any delu- 
sion or perversion, whether physical, intellectual 
or moral, it is not the act of the man.” 

The rule of law established in New York by the 
Breasted case was destined to be changed by the 
decision in the case of Van Zandt v. Mut. L. Ins. 
Co. (55 N. Y. 169), and the rule of law in New York 
is now practically the same as in Massachusetts. 
The decision is in substance that though the mind 
of the insured may have become so morbidly dis- 
eased on the question of insanity as not to appreci- 
ate its moral wrong, yet if the insured be in 
possession of his will and his ordinary mental 
faculties necessary for self-preservation and in this 





are dependent upon him for support, is impelled 





state of mind takes his life, the policy is avoided. 
The condition ought to be construed as to exclude 





282 


THE ALBANY 


LAW JOURNAL. 





only those cases such as accident and delirium, 
where there is no motive to secure benefits to the 
family of the insured or to escape from earthly 
ills. 

In the case of Fowler v. Mut. Life Ins. Co. (4 
Lans. 202 [N. Y. Sup. Ct. Rep.]), it was held that 
a letter written by the assured immediately before 
committing suicide telling his brother he had 
feared becoming insane and had concluded to end 
his sufferings, together with proof of a disease 
which tended to produce a morbid mental state, 
and that he was a Spiritualist and seemed some- 
what excited and absent-minded and morose, is 
sufficient to establish that his suicide was a deliber- 
ate act designed to take life, which would invali- 
date a policy containing a condition against death 
by his own hand. See, also, Clevenger’s Medical 
Jurisprudence of Insanity, 418. 

The court in rendering an opinion in the case 
of Blackstone v. Ins. Co. (74 Mich. 592) (see 610), 
said that under a policy of life insurance containing 
a provision against recovery in case of self-destruc- 
tion in order to work a forfeiture the insured must 
have sufficient mental capacity not only to under- 
stand that the act will destroy his life, but also to 
distinguish its moral quality and consequences — 
the right and wrong of it. But in the 90 Mich. 177, 
in the case of Sabin v. Senate of the Nat. Union, 
the Supreme Court of Michigan said: “One who 
has sufficient intelligence to employ a rope, adjust 
it, and commit suicide by hanging, cannot be said 
to be so unconscious of the natural physical result 
of his acts as to prevent the operation of the law 
of a benefit association, of which he is a member, 
prohibiting the payment of any benefit upon the 
death of a member who commits suicide, whether 
sane or insane at the time of its commission” and 
there can be no recovery. The case of Streeter v. 
Society (65 Mich. 199), is cited with approval. 

Some attention to the law and the decisions of 
this State may interest us more than those in other 
States, though there do not seem to be as many 
well-reasoned opinions on the subject under dis- 
cussion as in some of the other States referred to 
above. 

The Appellate Court in the case of New Home 
Ins. Co. v. Hagler (29 Ill. App. 437 [1888]), said 
that involuntary self-destruction is not self-destruc- 
tion at all and does not come within the meaning 
of the provision against suicide in a policy of in- 
surance. This question is also alluded to in the 


case of Conn. Mut. Life Ins. Co. v. Smith (39 II. 
App. 569). 

The meaning of the provision against recovery 
in case of death by suicide of the insured was 
squarely raised in the case of Grand Lodge I. O. 
In the application 


M. A. v. Wieting (168 Ill. 408). 





for the certificate was this provision: “T also 
hereby agree that should I commit suicide, then 
and in that case only the amount paid by me into 
the mutual aid fund on my certificate shall be 
paid to the beneficiaries mentioned in my bene. 
ficiary certificate.” Suit was brought in Peoria 
county for recovery for the full amount of the cer. 
tificate. Judgment was given for the plaintiff. It 
appeared from the testimony that the assured came 
to his death by suicide, and there was testimony 
going to show his insanity. Justice Boggs, in de. 
livering the opinion of the court, said: “It is be. 
lieved there is a substantial concurrence of -judi- 
cial decision in America on the proposition that if, 
at the time of the suicidal act, the assured was not 
so affected with insanity as to be unconscious of 
the act or of the physical effect thereof, or was 
driven to its commission by an insane impulse 
which he had not the power to resist, the act of 
self-destruction is regarded as though it were the 
result of accident or some irresistible external 
force, and the proviso of a policy framed as the 
one at bar, or where other phrases denoting self- 
destruction are used, will not attach, but the in- 
surer will be held liable. 

“ There is much conflict of opinion and authority 
as to the effect of the condition or proviso of the 
policy when insanity has so far overcome the con- 
sciousness of the assured that he is unable to 
appreciate the moral wrong involved in the act of 
taking his own life, though he had mind enough 
to intend the act and was aware of the physical 
effect. The Supreme Court of the United States 
is committed to the doctrine that in order to re- 
lieve the insurer from liability because of a proviso 
of the. character here involved, there must have 
been sufficient mental understanding to realize the 
moral turpitude of the act of self-destruction.” 

The opinions handed down by the Supreme Court 
of the United States are all consistent in their 
holdings, and there are several leading cases which 
it will pay us to consider. The first case on this 
point which seems to have come under the con- 
sideration of that body is that of Mut. Life Ins. Co. 
v. Mary Terry (82 U. S. 236 [1872]). The action 
was brought to recover the amount of $2,000 on 
a policy of insurance on the life of one Terry. The 
policy contained the provision, “If the said person 
whose life is hereby insured * * * shall die by 
his own hand * * * this policy shall be null 
and void.” Terry died from the effects of poison 
administered by his own hand. Evidence was 
given to show his insanity and also to show his 
sanity at the time of committing the act of suicide. 
Justice Hunt in giving his opinion considers to 
some extent a number of decisions in the State 
courts, some of which we have already examined. 
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In the discussion of the question of insanity the 
judge, after remarking that the causes of insanity 
are as varied as the varying circumstances of man, 
breaks into a strain of poetry which he remembers 
from Armstrong’s book on Health (Book 4, v. 84): 


Some for love, some for jealousy, 
For grim religion some, and some for pride, 
Have lost their reason; some for fear of want 
Want all their lives; and others every day, 
For fear of dying, suffer worse than death. 


In summing up the opinion of the court he 
says: “We hold the rule on the question before 
usto be this. If the assured, being in the posses- 
sion Of his ordinary reasoning faculties, from anger, 
pride, jealousy, or a desire to escape from the ills 
of life, intentionally takes his own life, the proviso 
attaches, and there can be no recovery. If the 
death is caused by the voluntary act of the assured, 
he knowing and intending that his death shall be 
the result of his act, but when his reasoning facul- 
ties are so far impaired that he is not able to 
understand the moral character, the general nature, 


consequences and effect of the act he is about to | using a rational judgment in regard to the act 


commit, or when he is impelled thereto by an in- 


such death is not within the contemplation of the 








the policy is voided, although at the time he was 
incapable of judging between right and wrong, and 
did not understand the moral consequences of 
what he was doing.” The same question here 
passed upon was also decided in 1874 in the 34 
Wis. 380. 

In the 95 U. S. 433 will be found the case of 
Charter Oak Life Insurance Company v. Rodel. 
It was provided in the policy of insurance that it 
should be void in case of death by the hand of the 
assured. It was admitted that the assured died 
from the effects of poison administered by his own 
hand. There was evidence gojng to show his in- 
sanity at the time of committing the suicidal act. 
Justice Bradley, in approving the charge given to 
the jury in the trial below, which was in the very 
words of the Terry case, said: “‘ It is not every kind 
or degree of insanity which will so far excuse the 
party taking his own life as to make the company 
insuring liable; to do this, the act of self-destruc- 
tion must have been the consequence of insanity, 
and the mind of the deceased must have been so 
far deranged as to have made him incapable of 


j : . | which he was committing. If he was impelled to 
sane impulse which he has not the power fo resist, | 


parties to the contract, and the insurer is liable.” | 


This is a valuable case to read. It is the foundation 
of all the later decisions of the Supreme Court on 
this question and has been consistently followed. 
In the case of Bigelow v. Berkshire Life Ins. Co. 
(93 U. S. 918), Bigelow, the insured, shot himself 
with a pistol. The defendant pleaded this and the 
plaintiff answered by saying that at the time of 
committing the act the assured was insane. The 
policy contained the provision that if the assured 
should die by suicide, sane or insane, the policy 
would be avoided. The addition of the words 
“sane or insane” was an attempt by this company, 
as it was on the part of many others, to eliminate 
the question of insanity from the field of argument. 
The court, after alluding to the replication of in- 


Sanity, said: “Such a man could not commit fel- | 


ony; but he could take his own life, with a set 
purpose to do so, conscious of the physical nature 
of the act, but unconscious of the criminality of it. 
As the line between sanity and insanity is often 
shadowy and difficult to define, this company 
thought proper to take the subject from the domain 
of controversy and by stipulation exclude all liabil- 
ity by reason of the death of the party by his own 
act, whether he was at the time a’ responsible 
Moral agent or not. * * * For the purpose of 
this suit it is enough to say that if the assured be 
conscious of the physical nature of the act he is 
committing, and intended by it to cause his death, 





| the act by an insane impulse, which the reason 
that was left him did not enable him to resist, or 
if his reasoning powers were so far overthrown 


| by his mental condition that he could not exercise 


| his reasoning faculties on the act which he was 
about to do, the company is liable. But if the 
deceased, although excited or angry or disturbed 
|in mind, formed a determination to take his own 
| life, because in the ordinary exercise of his reason- 
ing faculties he preferred death to life, then the 
| company is not liable, because he died by his own 
| hand within the meaning of the policy.” 

In Life Ins. Co. v. Broughton (109 U. S. 878), 
one Israel Ferguson procured $10,000 of insurance 
| upon his life and thereafter proceeded to hang him- 
| self. In the policy was a provision against suicide. 
The plaintiff set up the insanity of the assured at 
| the time of the commission of the act. In approv- 
| ing the decision in the Terry case, Justice Gray 
| went on to say that at the time there was a remark- 
‘able conflict of opinion in the courts of England, 
in the courts of the several States, and in the Cir- 
cuit Court of the United States, as to the true inter- 
pretation of such a condition. All the authorities 
agreed that the words ‘die by suicide’ or ‘die by 
his own hand’ did not cover every possible case in 
which a man took his own life, and could not be 
held to include the case of self-destruction in a 
blind frenzy or under an overwhelming insane im- 
pulse. Some courts and judges held that they 
included every case in which a man, sane or in- 
sane, voluntarily took his own life; others were of 
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the opinion that any insane self-destruction was 
not within the condition.” See, also, Conn. Mut. 
Life Ins. Co. v. Lathrop (111 U. S. 536). 

The late decision handed down by the Supreme 
Court of the United States is of Ritter v. Mut. Life 
Ins. Co. (169 U. S. 693), traverses again the field 
of controversy on the question. There was the 
usual provision avoiding the policy in case of death 
by suicide. It seems that at the time Runk, the 
assured, took his own life, there was on his life 
an aggregate of about $500,000 insurance, most of 
which had been taken out not long prior to his 
suicide. It was not all involved in this suit, how- 
ever. There was evidence that his income was not 
large enough to pay the premiums on his insurance, 
that he was heavily in debt, that the day before his 
death in a letter to his partner he avowed that his 
debts must be paid, and that they could only be 
paid with his life; that on the day before his suicide 
he wrote his aunt, to whom he was heavily in- 
debted, asking her forgiveness and saying it was 
the only way he could pay his indebtedness. He 
left also for guidance of his executor a memoran- 
dum of his business affairs. Here there was a ver- 
dict for the company, which the plaintiff sought 
to reverse on appeal. Justice Harlan, after con- 
siderable reasoning and discussion of adjudicated 
cases, said there could be no reversal, and that in 
the face of the facts presented the act of Runk 
must be held to be that of a sane man and that 
to allow recovery would be a fraud upon the 
company. 

It has not been deemed wise to cite a large num- 
ber of cases on the various phases of the question 
under discussion for the simple reason that if any 
one should wish to find additional authorities, they 
may be found in the cases here discussed. It is 
believed that the cases presented are leading cases 
worthy of the attention here given them and that 
they fairly present the law as the respective courts 
have the light to see the law. 

It may not be out of place before concluding to 
say that the law presumes all men to be sane and 
to have died natural deaths, and any one alleging 
otherwise must bear the burden of proof and over- 
come the prima facie presumption of the law 
against them (Grand Lodge I. O. M. A. v. Wieting, 
168 Ill. 408; Blackstone v. Ins. Co., 74 Mich. 592). 

Neither must we forget that while juries are 
instructed that because a man commits suicide he 
must not be considered insane, yet the fact of 
suicide having been committed may be used in 
conjunction with other circumstances to determine 
the sanity or insanity of the deceased. 

After going over so many decisions and exam- 
ining the reasoning of the respective courts it is 
rather disappointing, and one may well say dis- 





. o eT 
couraging, to find so little harmony of Opinion, 


And yet when we remember that the first adjudj. 
cated case, that of Borradaile v. Hunter, arose only 
a little more than half a century ago, we should 
not be surprised at the contrariety of opinion og 
this question. To build up and establish a sys- 
tematic body of law upon any subject takes much 
time, and the argument and adjudication of num. 
berless cases; and all the more does this become 
true where unsettled psychologic questions are to 
be considered. Circumstances may be delightful 
things to conjure with, but who can tell when a 
man is dead, and death came by reason of an act 
of his own, what it was that prompted him to 
do the act, what motive he had, if any, whether 
he knew right from wrong, and appreciated the 
moral quality of his act, or even its physical effect, 
who will sit in judgment on the power of his mind 
or the volition of his will? It is on these questions 
that juries disagree and judges differ. 

We may remember, however, in conclusion, that 
as a rule the English courts have held quite uni- 
formly that if a man takes his own life, knowing 
the physical consequences of his act, and knowing 
and intending that the act shall cause his death, 
the policy of insurance shall be void. It matters 
not that he may not be able to appreciate the moral 
wrong in the commission of the suicidal act. The 
Supreme Court of the United States has uniformly 
held that to be conscious of the physical conse- 
quences of the act of self-destruction and intending 
that the act shall terminate life, is not sufficient to 
avoid the policy. The deceased must have appreci- 
ated the moral wrong of what he was doing, and 
have comprehended fully as a sane man would the 
physical and moral consequence and effect of his 
act to himself and others. In the State courts of 
the various States there has been considerable con- 
flict of opinion, but there has been more of a 
tendency to construe the provision against suicide 
according to the literal meaning of the word. Their 
decisions have been more favorable to the insurance 
companies. A large number of them have given 
decisions quite in harmony with the first English 
decisions. In other words, they have been prone 
to hold that if a man understands the physical con- 
sequence of his act and willfully takes his own life, 
his moral discrimination does not enter into the 
question, and there can be no recovery from the 
company. 

The writer is led to believe that the true test is 
not so much whether the insured was sane OF 
insane at the time of taking his own life, as whether 
the act was committed voluntarily or involuntarily, 
consciously or unconsciously. Insanity is largely 
a relative term —there are many degrees of insant- 
ity. Many minds are not well balanced and few 
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minds are rational on all questions, hence the wide 
scope for controversy in testing the sanity of a 
mind. It may not be easy to determine whether an 
act of suicide was involuntary, but it entirely limits 
the inquiry as compared with the word insane, and 
isa much more logical test. It raises much more 
directly the question of mental power and mental 
power at the time of the commission of the act of 
self-destruction is certainly the crucial test of the 
provision under discussion. 


> 


DEFECTIVE ADMINISTRATION OF THE 
: LAW. 





We hear a good deal said now and then about 
oficial corruption and bribery in the administration 
of the law. Such broad, sweeping charges are very | 
misleading and in the main untrue. Of out and out 
bribery it is exceedingly rare, and general corrup- | 
tion along that line is also rare. But there is that | 
which does as much practical harm as out and out | 
bribery, and that is, the regarding the persons of 
men in judgment. 

To illustrate this: Take a case wherein A is 
plaintiff and B defendant. Now, the defendant in | 
this case is a man of great personal popularity, has | 
a large following, or he is a man of great wealth | 
and consequent influence, whilst the plaintiff A is | 
aman who has no particular popularity, on the con- | 
trary, is rather unpopular, or he is poor. When this | 
case is called in court for trial, the plaintiff appears | 
in court, attended by his unpopularity and justice, | 
or right, on his side. The defendant appears with | 
his great personal popularity, friends and wealth. | 

Now, many judges are too prone to peep under | 
the skits of a case, and see who is the plaintiff, and | 
what are his surroundings, and who is the defend- | 
ant, and what his surroundings. 

So in the case in hand, the judge looks at the 
parties, and takes in the situation, or if this is not | 
apparent to open vision, he learns the same by in- | 
quiring from the clerk or sheriff. Having obtained | 
this information, the judge is fixed accordingly. He | 
knows that every decision he makes in favor of the | 
defendant will fall on appreciative ears, and on | 
those who, when they go on the street, will speak | 
in the highest terms of his rulings. And, from their | 
social position or wealth, what they say will be ac- 
cepted uy the community, whilst what the plaintiff 
Says or thinks of the judge's rulings is a matter of 
small moment. Because the plaintiff is either so 
poor and insignificant as not to be admitted to the 
company of influential men to say anything, or else 
he is so unpopular that his enemies rejoice in his 
misfortune and comrhend the court without knowing 
anything of the facts. 

It is really surprising how an artful judge can, by 
watching the drift of public sentiment, and by ob- 
Serving the character and quality of the suitors in 
his court, build up for himself a reputation of a 


1 





by such executive. 


wide-learned and even great judge, when all the 
time he is prostituting his office and outraging jus- 
tice for his own personal advancement. Such a 
judge is a perfect scourge to the poor or unfortu- 
nate. A man of this kind always makes strong 
alliance with the officers of his court, because these 
officers may act as heralds, sounding his praises. 

It has been for generations the effort and purpose 
of English-speaking races to place their judges 
above sinister influences. At first the effort was to 
guard the judiciary against the influence and power 
of the king (1). 

All danger of this kind has long since passed 
away in England and never did exist in this coun- 
try. In this country — we, like our ancestors have 
attempted to secure the pure administration of jus- 
tice. In some States our judges (State) are elected 
by the public; in other States the federal system is 
followed, of a nomination of the judges by the 
chief judiciary, with a power in the senate of con- 
firming or rejecting such nomination. 

And here it may be remarked that in the south, 
where in the main we have only one political party, 
this nomination of judges by the chief executive 
amounts in effect to an appointment of the judiciary 
Because, there being only one 
political party, the nomination of the governor is 
generally confirmed as a matter of course. 

After all these safeguards of the judiciary have 
been applied, there still remains full scope for the 
abuse of judicial power, if the judiciary regard the 
persons of men in judgment, or seek to conform 
their judgments to the public sentiment prevailing 
at the time of the rendition of such judgment. 
Against this evil no restrain has been imposed, ex- 
cept that of impeachment in outrageous cases. But 
we have just stated that actual bribery is so rare 
as practically not to exist, so that a judge might go 
on for years perverting justice and putting down 
right and setting up wrong, and yet not technically 
lay himself liable to an impeachment. 

And it may be said that in a country like ours, 
where politics and office seeking is almost a trade 
and where the humblest boy may possibly rise to 
be president, there is great temptation to scheme, 
wire-pull and work every art and trick by which 
a man may be advanced to position and power, so 
that there is with us more need than in other coun- 
tries of less free government, to safeguard the ad- 
ministration of law, and what we want is not laws 
and systems which may insure a just administration 
of the law, but laws and systems which will insure 
a just and righteous administration of the law. 

It is not safe to intrust men with power subject 
to only an indefinite and uncertain accountability. 

What class of men have greater power intrusted 


Q) Bilackstone’s Com., vol. 1, p. 98; Entick v. King’s 
Messengers, 19 How. St. Fr., 1029; Bayard v. United 
States, 116 U. S., 616; May’s Const. History of Eng- 
land, vol. 3, c. 11; Cox’s Institutions of the English 
Government, 437; Brown’s Const. Law, 558; Munn v. 
Setinois, 94 U. S., 317. 
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to them than the men composing our judiciary? | 


Why, the judges of our Superior Courts have well 
nigh full power over our lives and property — they 
almost have the power of life and death. 

And what is their actual accountability? Practi- 
cally nothing. Because no judge would continue to 
be guilty of such open wrongdoing as to subject 
himself to an impeachment. But he may under the 
forms of law pursue a continued system of helping 
the strong and turning away the poor and unfortu- 
nate without subjecting himself to process of 
impeachment. 

There is nothing that so effectively prevents 
wrongdoing as the knowledge that the wrongdoer 
is being watched, and, if detected in wrongdoing, 
speedily punished. Why this government cannot 
afford to turn over her post-offices and mail bags 
to her employes without at the same time providing 
numerous secret post-office inspectors who continu- 
ally and all the while have their eyes on these em- 
ployes. And who knows how many postmasters 
are kept in the performance of their duty by the 
knowledge that they are watched by the post-office 
inspectors ? 

Now, our judges have to do with much more 
important matters than do our postmasters. 


The conclusion of the whole matter is that our 
judicial system, our administration of justice, 
should be continuously and carefully inspected. And 
it should be so provided that conduct on the part 
of a judge, which would now go unpunished, would 
cause his removal from office. The effect should 
be, not so much to punish judges who were guilty 
of derilections of duty, as to reniove them from 
office and get good men in their places—to purify 
the administration of the law. 

Again, we have too many inferior courts. It 
would be best, in the south at least, if we had one 
court and only one in every county. This court 
should have the plenary jurisdiction of a Superior 
Court of law and equity. There are four natural 
jurisdictions, necessitating four dockets —first, the 
common law, civil docket; second, the criminal law, 
criminal docket ; third, the equity docket, and fourth, 
the probate docket, including under this head the 
settlement of estates, orphans’ business, idiots, etc. 


Now, this County Court should meet on the first 
Monday of every month, and dispose of first the 
common law civil docket; then the criminal docket: 
after that, take up and dispose of the equity docket, 
and, lastly, dispose of the probate docket. 

These infericr Justices’ Courts in the south are 
a curse to the negro population. The negroes are 
attracted to these little courts somewhat like they 
go to a circus —so that every little family matter, 
every little quarrel between two neighbors is taken 
to these courts; and after the court has convicted 
the defendant and got all his money, it frequently 
makes the defendant make an affidavit against the 
former plaintiff, and so the court gets all the ready 
“cash of both parties before they leave the court. 








Such is not the universal custom, but such things 
do take place. 

Now, with only one court in the entire county, 
meeting only ence a month, these foolish negroes 
would forget their little differences and be friends 
again before the next court met. 

These monthly courts would remove the complaint 
of delay in the administration of the law, since one 
term would be the pleading term, and the second 
term, at the first of the next month, would be the 
trial term. 

We have had County Courts, but the trouble was 
we had at the same time a Circuit Court, so that the 
County Court was. rendered unnecessary. 

I see no reason why there should not be in each 
county in the State one court, and only one, with 
authority and power to dispose of the four dockets, 
and to sit until it had disposed of all of said 
dockets. This, of course, would not interfere with 
a Mayor’s City Court to punish violators of city 
ordinances. We certainly and most assuredly need 
such a court in the negro section of the south, 


Linton D. LAnprum. 
Columbus, Miss., July, 1902. 


—_>—_—_ 
TRIAL BY JURY. 


In the discussion of an institution like the jury, 
it is well to preface with an inquiry into its origin, 
and in some manner at least, trace its growth. The 
right of trial by jury arose out of the necessities of 
the people and of the times. Trial by battle and by 
ordeal, aided by superstitious interpretation of their 


i results, determined all contested questions of fact. 


The gradual development of civilization brought 
to the minds of the people a realization of the fact 
that these contests did not settle matters of abstract 
right and wrong. Trial by wager of law and by the 
country became a substitute in certain cases. 

The jury, as an element of English jurisprudence, 
was introduced by William, the Conqueror. Being 
drawn from the vicinage, these primitive jurors were 
originally witnesses, and being supposed to know 
the truth of the matter, were sworn to return a ver 
dict, based upon their own knowledge, as to whether 
the plaintiff or defendant had the better right. 

The next step forward that we can trace was that 
of “adjoining” witnesses to the jury, to inform them 
of some fact which, from its nature, was not likely 
to be known to them. These “adjoined” witnesses 
had no right to participate in the verdict. Thus 
began the gradual separation of the jury from those 
who were purely witnesses, and from this time began 
the change which ultimately made jurors “ judges. 

With the increase in power of the English judges 
the common people came to look upon this system— 
this trial by the tribunal of their number —as the 
great safeguard of their liberties, and as their only 
protection against the constant encroachments of the 
judges upon their natural rights. The years of its 
early history therefore, were times of constant 
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struggle with the courts. Attempts to dictate de- 
cisions of contested fact, starvation, confinement for 
indefinite periods, every means that the ingenuity 
of the courts could invent, was used to coerce and 
mold the minds of the jury in conformity with the 
jndge’s will. But the people were triumphant, and 
for centuries, the right of the jury to decide ques- 
tions of fact arising in cases at common law, has 
been undisputed. 

The denial of their natural rights had driven many 
of our forefathers from their native land. Oppression 
and denial of inalienable rights had brought on the 
Revolution and sown the seeds of liberty, and instilled 
in the hearts of the people that love of natural jus- 
tice which was destined to ripen into the greatest of 
American republics. It is but natural, therefore, 
for us to find, that in framing for themselves a sys- 
tem of government, and establishing for it a founda- 
tion in the Constitution, they should be careful to 
incorporate in it every precaution for the security of 
those principles. 

The first mention of this right in the organic law 
is in article 3, section 2, paragraph 3. In the con- 
struction of this clause, it has been held that the 
word “crimes” is to be construed in the light of 
the principles which at common law, determined 
whether or not an accused person was entitled to be 
tried by jury. This construction includes not only 
felonies, punishable by confinement in the peniten- 
tiary, but also some classes of misdemeanors, the 
punishment of which means a deprivation of personal 
liberty. This was decided in Callan v. Wilson (127 
U.S., 540). The exception in cases of impeachment 
is made because, by a previous provision (article 1, 
section 2, paragraph 5, and section 3, paragraphs 6 
and 7), the power to try such cases is vested in the 
senate of the United States. upon charges preferred 
by the house of representatives. 

In the construction of the constitutional provisions 
relative to the right of trial by jury, many questions 
necessarily arise. Are the limitations and guarantees 
enumerated, applicable to suits in the courts of the 
United States only, or do they apply equally to pro- 
ceedings in the courts of the States? Are they privi- 
leges that may be waived, or mandates which courts 
and suitors are bound to obey? What do the words 
“trial by jury” mean? In the absence of any more 
detailed description of “the jury,” can the legislative 
power determine its composition and its duties and 
powers? These are vital questions, which it will be 
apart of our purpose to attempt to answer. 

We proceed to the consideration of the first ques- 
tion. In an early case (Barron v. The City of Balti- 
more, 7 Pet., 243), Chief Justice Marshall said, in 

ing that the provisions applied alone to the 
federal courts: “The Constitution was ordained and 
established by the people of the United States for 
themselves, for their own government, and not for 
the government of the individual States. Each State 
established a Constitution for itself, and in that Con- 
stitution provided such limitations and restrictions 
on the powers of its particular government as its 








judgment dictated. The people of the United States 
framed such a government for the United States 
as they supposed best adapted to their situation, and 
calculated to promote their interests. The powers 
to be conferred on this government were to be exer- 
cised by itself, and the limitations on power, if 
expressed in general terms, we think necessarily 
applicable to the government created by that instru- 
ment.” This interpretation has been affirmed by 
both the federal and State courts in innumerable 
cases. 

The Constitution says that the trial of all crimes 
“shall” be by jury. That the word “shall” in this 
provision is mandatory has never been questioned, 
nor the wise policy disputed. The lives and liberties 
of men are held sacred, and the principle that the 
right to their enjoyment shall not be violated or 
denied by the judgment of one man has been held 
inviolate. ; 

What was meant by “The Jury?” At common 
law, it was a tribunal of twelve men whose verdict 
was required to be unanimous, and, in the absence of 
express statements to the contrary in the Constitu- 
tions, this has been held to be its meaning still. In 
several of the States constitutional changes in the 
number composing the jury have often been upheld. 
A provision of that sort in the Constitution of Utah 
was sustained by the United States Supreme Court in 
a late case (Maxwell v. State, decided in March, 
1900). 

The argument has been advanced that this manda- 
tory provision for trial by jury in criminal cases, by 
its own force, makes the jury the judges of the law 
as of the facts. This contention is supposed to be 
supported by the fact that a verdict acquitting the 
party of the crime charged, has always been held 
to be final, and that the court could not set such 
a verdict aside, and subject the party to a new trial. 
Such action, however, is based on the fifth amend- 
ment, which declares that no person “ shall be sub- 
ject for the same offense to be twice put in jeopardy 
of life or limb,” it being held that on a verdict of 
acquittal, the party has been put “in jeopardy” 
within the meaning of that clause of the Constitution. 

The fifth amendment provides that “no person 
shall be held to answer for a capital or otherwise 
infamous crime, unless on the presentment or indict- 
ment of a grand jury.” The trouble encountered in 
the construction of this clause has been the deter- 
mination of what was an “infamous crime” within 
the meaning of this clause of the Constitution. 
While there have been several decisions from the 
circuit courts of the United States on the subject, the 
qustion first came directly before the Supreme Court 
in Ex Parte Wilson, decided March 30, 1885. Jus- 
tice Gray there said: “ No person can be held to 
answer, without the presentment or indictment of a 
grand jury for any crime for which an infamous pun- 
ishment may be assessed by the court.” The question 
is whether the crime is one for which the statutes 
authorize the court to award an infamous punish- 
ment actually inflicted is infamous. Whet is an in- 
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famous punishment was not by the case decided, but 
for more than a century, imprisonment in the State 
prison or penitentiary or similar institution has, the 
world over, been regarded as infamous. United 
States v. Petit, decided the next month (114 U. S.,, 
429), reaffirmed this holding. See also Mackin v. 
United States (117 U. S., 348). 

An exception to this necessity for grand jury pre- 
sentment is in the case of crimes against the United 
States of those “in the land or naval forces or in the 
militia when in actual service, in time of war or pub- 
lic danger” (am’t 5). The reason for such an 
exception as this is at once apparent. Aside from the 
question of convenience, it is necessary that strict 
discipline and subordination in the military and 
naval service be maintained. This can only be done 
by a more prompt trial and decision of such cases 
than the requirement of grand jury indictment would 
allow. 

The sixth amendment was designed as a further 
and stronger guaranty of justice and fair play to the 
accused. The history of criminal trials before the 
Constitution had been a story of secret prosecutions, 
more rightly termed persecutions; of trials for 
offenses the accused knew not what; he had no 
chance to meet face to face his accusers, nor to rebutt 
what was said against him. Witnesses were not 
allowed him, for the notion prevailed, that if he was 
innocent, no one could be found who would swear 
to his guilt. No counsel was allowed him, for, it 
was said, “if not guilty, he needs none; if guilty, 
he deserves none.” It is but little wonder, therefore, 
that, in remembrance of such history, the constitu- 
tional fathers were extremely jealous of this right 
for which they had contended so long, and should 
strive to throw around it every safeguard possible. 


The seventh amendment applies solely to civil suits. 
It will be interesting and important to notice that the 
article applies exclusively to “ suits at common law.” 
There are many cases in which a very summary 
remedy is given by statute not itself declaratory of 
the common law, but a departure from it. In these 
cases, it has been held that the right of trial by jury 
cannot be demanded. It is only in those cases in 
. which the common law allows a jury that it has 
been “preserved.” The use of this word “pre- 
served,” implies the pre-existence of the right (Ross 
v. Irving, 14 Ill, 171). The preservation of the right 
does not mean its extension. Therefore, the States 
are not, without special provision in their own or- 
ganic law, prohibited from abridging this right to 
any extent they choose (Walker v. Sauvinet, 92 
U. S., 90). But, as a matter of fact, most, if not 
all the constitutions, do contain such guaranties. 
Some of them have restricted it in certain enumerated 
cases; some have varied the number of jurors re- 
quired in given classes of actions and offenses; 
others have dispensed with the rule requiring unani- 
mity in the verdict. Of the wisdom of some of these 
changes, a word will be offered presently. 

There are many classes of cases in which a jury 
cannot be claimed as a matter of constitutional 





right. The trial of a claim against the government 
cannot be had before a jury; it is only by virtue of 
a statute granting that right that the government 
can be sued at all. The grant is a mere act of grace, 
and congress, in permitting the suit, is entirely within 
constitutional limits when it denies to the claimant 
the privilege of a jury (McElrath v. U. S., 102 U. S, 
426). Neither is this guaranteed right to a jury 
infringed by a statute allowing the court to direct 
a non-suit when the facts, if admitted as claimed 
by the plaintiff, do not, in the opinion of the court, 
entitle him to a verdict. (Munn v Pittsburg, 4o Pa, 
St., 364; Baylis v. Ins. Co., 113 U. S., 316). The 
reason behind these decisions is easily seen. The 
mission of the jury being simply to find the facts, 
if they are admitted as contended for by the plaintiff, 
he is not injured by the summary disposition of the 
case. The Constitution of Indiana provides that “in 
all civil cases, the right of trial by jury shall remain 
inviolate” (art 1, paragraph 20). Under this pro- 
vision, it has been held that the right to a jury trial 
is not impaired by an inferior court passing on the 
facts without a jury, if an unrestricted right of ap- 
peal to a court which does proceed with a jury, is 
allowed (Pike Co. v. Burkelb, 26 Ind., 53). In 
Pennsylvania, with a similar constitutional provision, 
the same has been held (Haines v. Levin, 51 Pa. St, 
412). The rule in criminal cases is different and 
the right is construed to mean a jury trial in the first 
instance, and not the right to appeal from a con- 
viction by a magistrate (Callan v. Wilson, 127 U.S, 
540). This is because of the jealous regard which 
the law has for the lives and liberties of the people. 
Nor is an odium to be unnecessarily cast upon the 
citizen’s name. A premature conviction of a criminal 
offense might so blot the reputation of the accused 
as to do him an irreparable injury. This it is the 
policy of the law to prevent. 


The right to a trial by a jury in civil cases may 
be waived, but cannot be denied, if demanded. This 
provision (am’t 7) does not, however, limit the 
powers of State governments in respect to their own 
courts (U. S. v. Cruikshank, 92 U. S., 542, 552). The 
privilege being one which is “ guaranteed ” or “held 
inviolate” or “ preserved,” the language of the com- 
stitutions differing but slightly, it would be entirely 
constitutional for them to provide by statute that the 
right shall be deemed waived in case of failure to 
demand it. Congress has provided by statute that 
the right may be waived in civil cases by consent of 
the parties in writing, and the finding of the court, 
in such cases, shall have the same effect as the verdict 
of the jury (chap. 7, sec. 649 of Judiciary Act). 

It has been held that the operation of the second 
clause of the seventh amendment is not confined to 
cases of writs of error to the inferior federal courts, 
but also applies to writs of error to State courts in 
cases involving federal questions. The language of 
the amendment itself is not restrictive, and this com 
struction of it is not only within the words, but 
within the reason and policy of the amendment 
They are cases involving questions arising under the 
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Constitution, the laws of the United States and 


treaties, or under some other federal authority, and 


therefore are as completely within the exercise of 
the judicial power of the United States as if the 
cases had originally been brought in some inferior 
federal court. 

Atrial by jury of suits at common law in the State 
courts is not a privilege or immunity of national 
citizenship which the States are forbidden by the 
fourteenth amendment to abridge. The statement of 
that article that a person cannot be deprived of his 
property without due process of law does not imply 
that all trials in the State courts affecting the prop- 
erty of persons must be by jury. This requirement 
of the Constitution is met if the trial is had accord- 
ing to the settled course of judicial proceedings in the 
State. What is “due process of law,” is regulated 
by the law of the particular State (Walker v. Sau- 
yinet, 92 U. S., 678). 

We have thus far attempted to discuss the limita- 
tions and restrictions upon the right of trial by jury, 
as they now exist and are governed by existing Con- 
stitutions and laws. But there is growing in this 
country a school of jurists who have begun to doubt 
the efficiency and practicability of the system. The 
radicals of this school would do away with the sys- 
tem entirely and place the power in the hands of the 
judge, or a bench of judges; they insist that the 
jury, as at present constituted, is totally unfit for the 
work they are to perform; that they are men un- 
trained in the law, for the most part unaccustomed 
to weighing and balancing evidence and judging of 
the truthfulness of witnesses. They are impressed 
into the service, and bring into the court room with 
them the cares of other callings. They are unskilled 


in the art of discriminating between the essentials | 


and non-essentials to the decision of a cause, and are 
often called upon, after a tedious and long drawn-out 
trial, to make up their verdict by applying, as best 


they may, legal principles often imperfectly under- | 


stood, to testimony imperfectly remembered They 
insist also that there is nothing to insure fidelity to 
duty cn the part of the jury. Their deliberations are 
secret, no reason can be asked of them for the ver- 
dict they render, and it may be as easily dictated 
by pique and prejudice as by the justice of the cause. 
A knowledge of human nature, as shown in the wit- 
fess box, is necessary, and they insist that this can 
be obtained only by a long experience in court rooms. 
Those who favor a bench of judges would have them 
considerately to decide all questions of fact as well 
as the law applicable thereto, and then they would 
abolish the right of appeal. They insist that the 
dual end will be accomplished at one stroke; a 
learned, unbiased tribunal will determine the facts 
and unhesitatingly and unerringly apply the law in 
the first instance. These changes, the advocates of 
the so-called reforms insist, would result in as near 
Perfection in judicial procedure as human wisdom 


cancome. The judge, they say, is the safest deposi- | 


tory of this power. His is a life-study of witnesses; 
manner, tone, gesture, countenance, all are full 


of meaning for him. He has opportunity to take full 
notes, and to compare the statements of witnesses. 
The duties of his office are his work. His attention 
is not distracted by outside cares. The judge has a 
reputation to make or mar by his decision. Usually 
he gives his reasons for his decrees and he may be 
required always to do so. He cannot afford to be 
hasty nor found judgments upon insufficient grounds. 
The danger of corruption is said to be increased by 
the use of a tribunal so susceptible to popular in- 
fluence. 

The defenders of the jury reply that, the jury’s 
lack of knowledge of the law is remedied by instruc- 
tions from the judge. The jury, if in doubt, may 
make a special finding of the facts, leaving the appli- 
cation of the law to the court. The adherents of the 
present system urge that the jury are well trained 
for decision of questions of fact. Every man’s daily 
life is a training in such work. Every business man 
must again and again in his business, sift evidence, 
weigh testimony and balance probabilities. Knowl- 
edge of the world and knowledge of human nature 
are almost synonymous, and both are acquired in 
ordinary social and business relations. Their con- 
tention is that the very position of the judge removes 
him from the current of popular life and his knowl- 
edge of their affairs is necessarily more theoretical 
than that of the layman. Judges, the jury defenders 
declare, are as susceptible to bias and personal influ- 
ence as other men, and a definite knowledge in ad- 
vance as to the arbiters of a cause, would tend to 
increase, instead of decrease corrupt practice. 


Radicalism is not always reform. Few institutions 
have stood the test of time as has that of the jury 
| without at least some valuable features. Institutions, 
however, should grow with the times, and it is my 
humble opinion that the time has come for some 
| changes in the present method of jury trial. I am 
/not unaware of the fact that some constitutional 
changes will be necessary, at least in some of the 
States, to put into execution some of the suggested 
changes, and that changes in organic laws should not 
| be made unadvisedly and without abundant investi- 
gation and the utmost caution. Old traditions and 
|ideas are hard to remove, and consequently these 
innovations will be found, for the most part, in the 
Constitutions of the younger States of the Union. 
The jury should never, in any case, be made the 
judges of the law. Men drawn from the rank and 
| file of laymen must necessarily have but little, if any 
| knowledge of the law, and to make men who are 
|not allowed even a glance at an authority on the 

science during their deliberations, and whose only 
grasp on the law applicable to the facts presented is 
obtained through a hasty statement of it by the 
court, the judge of what that law is, amounts almost 
to an absurdity, and were it not for the province of 
|the judge in setting aside erroneous convictions, 
, would often work injustice outright. 

There is no reason behind the rule requiring 
| cnanimity in verdicts save perhaps in criminal cases. 
|In no other case in which questions are decided by 
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a body of men is it required. Laws affecting millions 
of people are sometimes passed by a majority of but 
one; appellate courts decide the law by a bare ma- 
jority; why should the decision of the facts to which 
this law is to be applied be required to be by an 
undivided tribunal? The unit rule with the jury dis- 
courages freedom of thought; men sometimes agree 
to verdicts for the mere sake of ending the struggle. 
If it could be assumed that the dissentient jurors 
were fairer or wiser than the majority, we could af- 
ford to tolerate it, but such is not usually the rule. 
In civil cases, where but a mere preponderance of evi- 
dence is required to be found on one side or the other, 
a majority, or two-thirds of the jury, should be 
allowed to return a verdict, which, if approved by 
the court, should be allowed to stand. Disagree- 
ments and consequent new trials in such cases, if the 
same evidence is presented, rarely bring a result dif- 
ferent from that of the majority. Needless expense 
would thus be saved by the abolition of this unit rule. 
But I would not be understood to favor such a ver- 
dict in criminal cases. Here the jury must be con- 
vinced beyond a reasonable doubt, and the lives and 
liberties of men are held too dear to be denied them 
by anything less than the verdict of every man who 
sits in judgment upon their guilt. 

The rules respecting exemption from jury duty 
should be made more stringent. Many classes of men 
who are needed for the very best jurors, are, by 
practice, excused on the ground (it has been said) 
that it is more to the interest of the State that they 
should be exempt than that they should be compelled 
to serve. Among the exempted classes have been 
placed physicians, lawyers, firemen, college profess- 
ors, clergymen and railroad employes. These liberal 
rules of exemption very often excuse the very class 
of men from which the most intelligent jurors might 
be drawn. It would add much to the efficiency of the 
system if many, if not all, of these exemptions were 
abolished. The public good would be better served, 
and occasional practical difficulties might be over- 
come by endowing the court with a limited discretion 
in excusing men called, for good cause. 

The practice in those courts where the judge may 
assist in the examination of witnesses, direct verdicts, 
frame special questions, comment upon the evidence, 
and in certain cases, and under special limitations, 
express his opinion upon the established facts, pro- 
vided the statement of such opinion is advisory only, 
and not a peremptory direction as to the verdict, is to 


be commended. Men of intelligence, who should | 


make up the jury, will not be unduly influenced by 
the opinion of the court, and in complicated cases, 
a summing up of the evidence and the benefit of the 
unbiased opinion of a mind trained in the application 
of law to facts would greatly aid them in discovering 
the exact truth and in the rendition of the proper 
verdict. 

Permit the jury to judge the facts involved in a 
suit at law as they would reasonably construe them 
in any other matter of importance to themselves and 
their fellowmen, let no unnecessary restrictions be 








placed upon them, and the system will continue tp 
be an institution worthy of the times. It must, how. 
ever, grow and keep pace with the world in which 
it exists, and a conservative view demands some 
modifications, a few of which have been indicated, 
OrviLtte C. McLaucuuin, 
Portland, Ind., May 20, 1902. 


—__¢——_ 


PUNISHMENT OF ANARCHY: CONSTITU. 
TIONAL LIMITATIONS. 

While congress is discussing ways and means 
for the punishment .of anarchy and those who make 
attempts upon the life of the president and others 
in the lineof succession, it should be borne in mind 
that there are present constitutional limitations 
which must be taken into consideration and reck- 
oned with, and to which, so far as the published 
opinions of congressmen and others are concerned, 
seems liable to be overlooked, while all agree that 
the most drastic measures should be resorted to 
for the purpose of preventing assaults upon the 
person of the president of the United States and, 
perhaps, others in the legal line of succession, for 
the punishment of such assaults when committed, 
there are, it seems to me, several questions of grave 
importance to be considered. 

Only one of the legal publications, so far as 
noticed by the writer, the American Law Review, 
has intimated that congress may find constitutional 
limitations over its authority in this respect, in the 
eighth amendment to the Constitution. 

It is with considerable diffidence, therefore, that 
the writer submits this brief discussion of the sub- 
ject, intended rather to call attention to the impor- 
tance of its consideration, than to advance opinions. 

One of the very first principles of democracy and 
the formation of our republic is the equality of the 
people. This principle is found ever present in all 
our public institutions and measures for governing 
the people. In the administration of the laws, civil 
and criminal, under the Constitution, there must 
be no destruction of persons. Those of a low de 
gree enjoy the same privileges and immunities a 
those of a high degree. 

In a court of justice a citizen of the United States 
is tried by his peers, who are his neighbors, without 
regard to social distinction. The old-world class 
distinction has no recognition under our Constitu- 
tion as it now stands. And it must be changed if 
such recognition is desired. Of course, interpreta- 
tion of that instrument may justify many acts of 
congress which were lacking the force of authority 
without such interpretation. When it is sought, 
therefore, to make this distinction in favor of the 
president and his legal successors, by the passage 
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of an‘act of congress, what must be the limitation, 


imposed by the Constitution upon congress, to thus 
change the spirit and intent of that instrument? 

This is one of the questions naturally involved 
in the proposed legislation, punative or preventa- 
tive. But, perhaps, of more importance, in view 
of the wide latitude proposed in the punishment 
of anarchy in all its forms, is the question of the 
limitation imposed in the amendment to the eighth 
article of the Constitution, which is: 

“Excessive bail shall not be required, nor 
excessive fines imposed, nor cruel and unusual 
punishment inflicted.” 

From the tenor of the various bills introduced 
at this session of the congress, all degrees of pun- 
ijshment are proposed in dealing with attacks upon 
the person of the president. Most of these meas- 
ures propose the death penalty for the mere attempt 
to kill, and making the teaching and advising an- | 
archistic doctrines a felony. Some provide the 
death penalty for conspiracies in this country lead- 
ing to the taking of the life of a crowned head or ! 
ruler in another country. 

The advance of civilization has been marked by 
a higher estimate of life and a consequent decline 
in the sentiment favoring capital punishment. But 
the recurrence of particularly distressing criminal 
acts have caused a return, in some directions, to 
the severity of punishment which marked the early 
history of our civilization. 

In this spirit the legislature of Illinois recently 
passed an act making kidnapping a crime punish- 
able by death. In the same spirit the legislature of 
New Mexico provided the same punishment for 
train robbing. These cases could be multiplied by 
calling attention to the legislative enactments of 
several other States of the Union. The above cases 
are mentioned because being of more recent date 
and showing the extremes of legislation when the 
feelings of the community are stirred by crimes 
particularly abhorrent. 

The question we are now to determine is how 
far such legislation may go, in the punishment of 
crime, before it conflicts with the provision of the 
federal Constitution, since the matter is to be settled 
by federal authority, above cited, providing that no 
“cruel and unusual punishment shall be inflicted.” 

It has been claimed, in a case decided in New 
Mexico not long ago, that legislative authority 
along the line of determining adequacy of punish- 
ment for crime is unlimited (Territory v. Ketchum, 
65 Pacific Rptr. 169). Such a claim is certainly un- 
tenable in: face of such authority as Cooley, Bishop, 
and Fiedeman, and in the light of the above pro- 





and unusual,” as used in the Constitution, meant to 
apply to punishments of a barborous and inhuman 
nature (Wilkinson v. Utah, 99 U. S. 130), and that, 
in a proper case, the court would uphold the inflic- 
tion of the death penalty if the mode of infliction 
is human (In re Kemler, 136 U. S. 436). 

But the question with which we have to do is 
rather the infliction of punishment of an excessive 
degree and disproportionate to the crime com- 
mitted according to our present ideas and punative 
customs and the constitutional limitation imposed. 
The United States Supreme Court has never passed 
upon the question, as a court, although two of the 
present justices have done so in sustaining the 
jurisdiction of the court, and, in dissenting opinions, 
have taken a plain stand against punishment of an 
excessive degree, within the meaning of the 
amendment to the eighth article of the Constitution, 
assenting to the opinion of the late Mr. Justice 
Field, who expressed himself somewhat at length 
on the constitutional inhibition of “cruel and un- 
usual” punishment. In this case (O’Neil v. Ver- 
mont, 144 U. S. 323), the majority of the court 
declined to discuss the operation of this provision of 
the Constitution, holding that the question was not 
properly before the court. And as a federal ques- 
tion the eighth amendment to the Constitution does 
not apply to the States. 

The case for review was the conviction of a per- 
son for selling intoxicating liquors without author- 
ity under a_ statute providing a cumulative 
punishment for the several separate acts of its 
violation. 

The jury found defendant guilty of 307 distinct 
offenses under the statute and he was fined $20 for 
each offense and the costs of the prosecution, 
$6,638.72 in the aggregate, and the sentence pro- 
vided if this was not paid before a date named, he 
was to be confined at hard labor in the house of 
correction three days for each dollar of the fine, 
or nearly 20,000 days, about fifty-four years. 

Mr. Justice Field, dissenting from the opinion of 
the majority of the court, held that the court had 
full jurisdiction to determine the question whether 
such punishment came within the inhibition of the 
cruel and unusual clause of the federal Constitution. 
And also holding that this inhibition is to the de- 
gree as well as the mode of punishment. 

“The whole inhibition is against that which 
is excessive, either in the bail required or the 
fine imposed, or punishment inflicted.” 

In this discussion we are considering the rights 
and immunities guaranteed to citizens of the 
United States. The application might be different 





vision of the federal Constitution. 
When such cases have come before them the 
courts have generally held that the words “ cruel 


as to aliens. 
These privileges and immunities of the citizen are 


‘such as are defined by John Randolph Tucker, of 
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Virginia, to be such as have the recognition in or 
guaranty from the Constitution of the United States. 
And afterwards by amendment it was ordained that 
no State should abridge these privileges or 
immunities. 

Among these privileges and immunities is the 
guaranty that no one should suffer cruel and un- 
usual punishment, either in degree or form. 

It is an immunity against both State and federal 
action, and it cannot be abridged. 

When the objection was made in the Vermont 
court that the punishment imposed by the County 
Court was cruel and unusual, and immunity from it 
was specially claimed, the answer of the court was 
that the punishment could not be said to be exces- 
sive or oppressive, because the defendant had 
committed a great many offenses; that if the pen- 
alty was unreasonably severe for a single offense, the 
constitutional question might be urged, but that its 
unreasonableness was only in the number of 
offenses which had been committed. 

To which Mr. Justice Field replies: 

“T do not think this answer satisfactory. The 
inhibition is directed against cruel and unusual 
punishments, whether inflicted for one or 
many offenses. 

“A convict is not to be scourged until the 
flesh fall from his body and he die under the 
lash, though he may have committed a hundred 
offenses for each of which separately a whip- 
ping of twenty stripes might be inflicted. 

“An imprisonment at hard labor for a few 
days or weeks, for a minor offense, may be 
within the direction of a humane government. 





But if the minor offenses are numerous no aut- | 
thority exists to convert the imprisonment into | 


one of perpetual confinement at hard labor, 
such as would be appropriate only for felonies 
of an atrocious nature. 

“It is against the excessive severity of the 


it is inflicted that the inhibition is directed.” 


Mr. Justice Harlan, with whom agreed Mr. Jus- 


tice Brewer, in concurring in the dissenting 
opinion, said: 

“A judgment, therefore, of a State court, 

even if rendered pursuant to a statute, inflicting 


—= 


mode of punishment is included within the Meaning 
of the words of the Constitution. 

Bishop and Tiedeman, both eminent authorities, 
agree to this proposition. 

“Cruel and unusual punishment,” says 
Bishop, “may be excessive in degree or jp 
mode of infliction. Though the Constitution 
permits the kind of punishment it may be con. 
sidered as within the inhibition of the Constity. 
tion when applied to a particular crime” (cit. 
ing cases of State courts. Criminal Law, vol, 
I, Pp. 570). 

Tiedeman, in his Limitations to Police Power, 
while agreeing with this construction of the words 
of the Constitution, intimates that, as yet, the courts 
have not determined the question. 

Judge Cooley has also said, in an effort to deter- 
mine the limitation of legislation in this direction: 


“ Probably any punishment declared by stat- 
ute for any offense, which was punished in the 
same way at common law, and could not be 
regarded as cruel and unusual in the constitu- 
tional sense. And perhaps any new statutory 
offense may be punished to the extent and in 
the mode permitted by the common law for 
offenses of a similar nature ”’ (Const. Lim., pp. 
403-404). 

Of course, the offense for which congress is now 
expected to provide punishment is only recognized 
by the common law under the head of homicide, 
The designation of cruel and unusual punishment, 
it is true, has usually been applied to punishments 
which inflict torture, such as the rack, the thumb- 
screw, the iron boot, the stretching of limbs, and 
the like. 

Such punishments were at one time inflicted in 
England, from whence comes our notions of the 
common law, and these punishments were at last 
rendered impossible by the Declaration of Rights 


punishment as applied to the offenses for which | adopted by Parliament at the termination of the 


| Revolution of 1688. 


or allowing the infliction of a cruel and unusual | 


punishment, is inconsistent with the supreme 
law of the land.” 


not. intervened, that the judgment of the lower 
court should be reversed on this ground. 


The Bill of Rights confirmed this action, and 
thereafter, forever, was done away the authority to 
inflict cruel and unusual punishment, and this prin- 


| ciple was embodied in the law of England and 


became a perpetual security against the oppression 
of the subject. 

And the same doctrine of immunity and security 
of the citizen of this country was intended to be 


perpetuated by the supreme law of the land. 
And these justices held, as, perhaps, the court | 
would have decided had the question of jurisdiction 


Finally, congress does not possess the authority 
of the English parliament. The federal Constitu- 
tion overrides the authority of congress, as it does 


‘the other co-ordinate branches of our government. 


Cooley, in his Constitutional Limitations, chap. And all its provisions will be construed in the light 
10, on this subject, holds that degree as well as | of the present civilization. 
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And we may here repeat Professor Tie 
question found in his work on Police Powers: 





ment for offenses not involving the violation of | 
the right to life and personal security, be such | 
a cruel and unusual punishment as that it 
would be held to be forbidden by the consti- 
tutional provision? ” 

If these attacks upon the president and his suc- 
cessors could be made to amount to treason, there 
would be no question of the adequacy of the pun- 
ishment of those concerned in the treasonable acts 
and the constitutional authority of congress to de- 
clare the punishment of same would then be 
unquestioned and sure. 

But the Constitution says: 

“Treason against the United States shall 
consist only in levying war against them, or in 
adhering to their enemies, giving them aid and 
comfort.” 

It will be noticed that treason herein is limited 
to the two acts, and it is not possible so to construe 
it as to mean more. 

It could, perhaps, be made to cover the crime 
proposed against government by the anarchists, by 
amendment thereto as proposed by General Lew 
Wallace (North American Review, Dec.). There 
may be the objection to this that the States are all 
factors in amending the federal Constitution and 
amendments, as intended by the framers of that 
instrument, are difficult of accomplishment, and the 
result might not be sure in this instance. Notwith- 
standing this, such a disposition seems to present 
the surest means for a settlement of the punative 
part of the subject. 

Percy L. Epwarps. 

WasuincTon, D. C. 


a 
CONSTITUTIONAL LAW. 


Cove Civic Procepure, Section 1759, MopIFICATION 
oF Previous DEcREES AS TO AMOUNT OF ALIMONY. 


Livincston v. Livincston (s. c. 27 N. Y. L. J. 1377). 


Supreme Court, ApPeLLATE Division, THIRD Depart- 
MENT. 


(July, 1902.) 

The amendment to section 1759 of the Code of Civil 
Procedure by L. ‘1900, c. 742, authorizing the court 
after final judgment in an action for divorce to annul, 
vary or modify a direction of such judgment as to 
alimony, and in terms applying to judgments previ- 
ously entered, is as toa previous judgment which did 


deman’s | court, in violation of article 1, section 6 of the Consti- 
tution, as depriving the plaintiff of her property with- 
“But would the infliction of capital punish- | out due process of law, and confers no power upon 
the court to reduce the amount of alimony so 
awarded, 


although the plaintiff has subsequently 
remarried and has a husband who is able to provide 
for her support. 

Where it appears that the amount originally 
awarded by the decree is not more than sufficient 
for the suitable maintenance and education of the 
children of the marriage, whose custody was awarded 
to the plaintiff, there is no reason why the court, 
even if it had the power, should reduce the 
aliowance. 

Appeal from order of the Special Term modifying 
a final judgment entered in an action in the Superior 
Court of the City of New York on the 28th day of 
April, 1892, by reducing the amount of alimony to be 
paid by the defendant to the plaintiff to the sum of 
$3,000 per year. 


A. H. Hummel for appellant; J. V. V. Olcott for 
respondent. 


INGRAHAM, J.— This action was commenced in the 
year 1892 in the Superior Court of the City of New 
York for a divorce. The defendant interposed an 
answer, which contained a counterclaim charging the 
plaintiff with adultery, and asking for affirmative 
relief against her. That action was tried before a 
referee, who reported in favor of the plaintiff, finding 
the defendant guilty of the offense charged, the 
plaintiff not guilty, and dismissing the counterclaim ; 
whereupon final judgment was entered granting the 
plaintiff a divorce, awarding the custody of the two 
children of the marriage to the plaintiff, and directing 
the defendant to pay to the plaintiff $4,000 per year 
for her support and the maintenance and education 
of the children. Within a short time after the entry 
of this judgment, the defendant, although then a 
resident of the State, went to the State of Pennsyl- 
vania, and notwithstanding the provisions of this 
judgment and of the statutes of this State, remarried 
and at once returned to New York, and has since 
lived here. Some seven years after the entry of this 
judgment the plaintiff remarried, and since that time 
has lived here with her husband. The plaintiff since 
the entry of this judgment has provided for the 
maintenance, education and support of the children, 
and, according to her testimony before the referee, 
which was not contradicted, has expended upon such 
maintenance, education and support the whole of the 
amount received by her from the defendant, the 
whole amount being necessary for that purpose One 
of the children is a girl sixteen years of age, and the 
other a boy thirteen years of age. 

On March 30, 1901, the defendant applied to the 
Special Term to reduce the amount required to be 
paid to the plaintiff upon the allegation that his in- 
come has decreased since the entry of the judgment 
so that it is at present about $6,000 per year, and is 
not sufficient to enable him properly to support his 





Not contain a provision reserving such power in the 








present family and also to pay the amount required to 
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be paid by this judgment. Upon this application the 
court reduced the alimony from $4,000 to $3,000 per 
year. 

The application was made under subdivision 2 of 
section 1759 of the Code of Civil Procedure, as 
amended by chapter 742 of the Laws of 1900, and the 
material question presented is whether this section of 
the Code, so far as it applied to judgments entered 
before the section was amended, is in violation of the 
Constitution. Atthetimethis judgment was entered 
the Code provided that in an action for a divorce 
when the action is brought by the wife “the court 
may, in the final judgment dissolving the marriage, 
require the defendant to provide suitably for the edu- 
cation and maintenance of the children of the mar- 
riage, and for the support of the plaintiff, as justice 
requires, having regard to the circumstances of the 
respective parties” (subdiv. 2, sec. 1759, Code Civ. 
Pro.), and that in an action for a. divorce or separa- 
tion “ where an action is brought by either the hus- 
band or wife * * * the court must give either in 
the final judgment * * * such directions as jus- 
tice requires between the parties for the custody, care 
and education of any of the children of the marriage. 
Where the action is brought as prescribed in article 3 
of this title (for a separation) the court may by order 
at any time after final judgment annul, vary or 
modify such direction” (sec. 1771); and sections 
1772 and 1773 provide for the enforcement of such 
a judgment. 

In this judgment of divorce there was no provision 
reserving the right of the court thereafter to modify 
its provisions; nor did the statute in force when the 
judgment was granted authorize the court to modify 
a judgment making provision for the custody, educa- 
tion and maintenance of the children of the marriage, 
or for the support of the wife, in an action for 
divorce. It is now settled that the courts of this 
State have no common-law jurisdiction over the sub- 
ject of divorce, and the authority of the court to 
decree a divorce and to make provision for the sup- 
port of the wife and the education, maintenance and 
support of the children is confined to the exercise of 
such express and incidental power as is conferred by 
statute (Walker v. Walker, 155 N. Y. 77). While 
there is a distinction between a judgment rendered 
by a court to enforce a contract or to determine the 
ownership of property, and the provision of a judg- 
ment requiring the husband to support, maintain and 
educate his children and support his wife in an action 
for a divorce, as to the method of enforcement of 
the judgment and the application of the money re- 
quired to be paid thereby, the obligation imposed by 
such a provision in a judgment in an action for a 
divorce is based upon the legal obligation assumed by 
the husband on his marriage. By the contract of 


marriage the husband assumes certain pecuniary obli- 
gations recognized by the common law. He is liable 
for the support of his wife, and any one furnishing 
necessaries for her support has a legal cause of action 
against the husband; and he is also legally liable for 





the support, maintenance and education of his chik 
dren during their minority. When the State author. 
izes the severance of the relations entered into be 
tween the parties to a marriage contract, it provides 
that the person under this obligation must make 
provision for its performance (Romaine y. Chauneey, 
129 N. Y. 566). By the judgment of divorce, this 
obligation of the father and husband is determined, 
He is no longer bound to provide a home for his 
family, or liable to those who furnish necessaries for 
his wife and children, his sole obligation being re. 
duced to the payment required to be made by the 
judgment (People ex rel. Comm’rs of Charities y, 
Cullen, 153 N. Y. 636). “His duty is continued, and 
is measured and fixed by the decree” (Wetmore y, 
Wetmore, 149 N. Y. 529). The husband thus obtains 
by the judgment an advantage by which the obliga- 
tion that he had assumed upon entering into the mar- 
riage is “fixed and measured,” so that no further 
obligation for the support of his wife and children 
can be imposed upon him (Kamp v. Kamp, 59 N. Y. 
220). 
to reserve by the judgment power to modify its pro- 
vision, and thus the right of the wife and children 
to the support provided for by the judgment would 
be subject to such modification as the court should, 
under the power thus reserved, determine from time 
to time to be proper. But where no such power was 
reserved in the judgment and the judgment becomes 
absolute, fixing definitely the amount that the hus- 
band is to pay in lieu of the obligation that he had 
assumed upon his marriage and which existed at the 
time the judgment was entered, no matter what in- 
crease there might be in his income or property, 
neither the wife nor the children could obtain any 
larger sum for their support than that provided for 
by the judgment, nor could the husband open up the 
question as to the amount to be paid so as to reduce 
it because his income had been reduced (Kamp v. 
Kamp, supra; Walker v. Walker, supra). The sum 
of money fixed by the judgment in such actions, 
whether to be paid in one gross sum or in annual 
installments, is thus determined by the judgment to 
be the amount to be paid by the husband and father 
to discharge this existing obligation, and is a distinct 
obligation imposed by the judgment upon him, by the 
discharge of which he is relieved of the obligation 
for which he was theretofore liable. 


Under the Code of Civil Procedure as it existed 
at the time this judgment was entered, there was no 
distinction as to the power of the court to modify 
the judgment between a provision for the support of 
the wife and one for the education and maintenance 
of the children. 

Prior to the enactment of the Code of Civil Pro 
cedure, section 59 of chapter 8, part 2, title 1, article 3 
of the Revised Statutes provided that in an action 
brought for a divorce or for a separation, the court 
may, “during the pendency of the cause, or at its 
final hearing, or afterward, as occasion may require, 


'make such order as between the parties for the cus 





The court would undoubtedly have the right 
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tody, care and education of the children of the mar- 
riage as May seem necessary and proper, and may 
at any time thereafter annul, vary or modify such 
order.” Under this provision the Court of Appeals 
in Erkenbach v. Erkenbach (96 N. Y. 456) held that 
by expressly authorizing an order modifying a judg- 
ment to be made after its entry providing for the 
care, custody and education of the children of the 
marriage, it impliedly prohibited the modification of 
a judgment of divorce in any other particular. Upon 
the passage of the second part of the Code of Civil 
Procedure, this provision of the Revised Statutes 
was repealed, and section 1771 of the Code of Civil 
Procedure, to which attention has been called, was 
passed as a substitute therefor. By that section the 
right of the court to modify a final judgment with 
directions as to the custody, care and education of 
the children of the marriage was confined to a judg- 
ment entered in an action for a separation, thus ex- 
duding an action for divorce. This modification was 
significant; and applying the principle that granting 
authority to modify a judgment in an action for a 
separation which provides for the care, custody and 
education of the children, prohibits any modification 
except that allowed, the legislature had impliedly 
prohibited the court from modifying a provision con- 
tained in a final judgment in an action for divorce 
either for the custody, care and education of the 
n children of a marriage which was dissolved by such 
us- § final judgment, or for the support of the wife. The 
had amendment of sections 1759 and 1771 of the Code of 
the § Civil Procedure by chapter 891 of the Laws of 1895, 
in- § giving the court power to annul, vary or modify a 
rty, 9 direction for the education and maintenance of the 
any § children, or for the support of the wife, is a legis- 
for lative declaration that the law did not, as it existed 
the § before the amendment, embrace the provision that 
uce § the amendment supplied (Matter of Miller, 110 N. Y. 
yy, | 216; Matter of Harbeck, 161 N. Y. 211). 


sum In the Erkenbach case the power of the court to 
ons, § modify a final judgment in a divorce case providing 
wal § for the care, maintenance and education of the chil- 
t to § dren, was placed solely upon the ground that, under 
ther § the provisions of the Revised Statutes in force when 
inct § the judgment was entered, the court was expressly 
the § authorized to modify by an order made after judg- 
tion ff ment the provision therein contained by which the 
tare, custody and maintenance of the children of the 
sted § Marriage were provided for. As, however, by the 
;no § Provision of the Code of Civil Procedure in force 
dify at the time the judgment in this action was entered, 
t of § such power was restricted to a judgment in an action 
ance | for a separation, the authority for a modification of 
such a judgment in an action for divorce had been 
Pro- repealed by the legislature, and the general rule 
Je3 | Stated in Kamp v. Kamp (supra), and which has 
tion | Since been uniformly followed, should, I think, apply. 
ourt A provision in a final judgment in an action for a 
: its | divorce directing the payment of a sum of money 
uire, for the support of the wife, or for the care, educa- 
cus» | “0n and maintenance of the children, became a bind- 
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ing obligation upon the defendant, with no power 
reserved to the court to modify it. 

In what respect does this differ from an obligation 
to pay a sum of money each year in consideration of 
the transfer to the obligor of a piece of property? It 
is a judicial determination of the amount required to 
be paid by a person upon whom there is by law a 
liability, and in the discharge of that liability. It 
vests in the plaintiff the right to receive this money 
in discharge of the father’s and husband’s obligation 
to support his wife and children. By the judgment 
awarding the custody of the children to the wife 
there was imposed upon her the obligation before 
placed upon the husband for the support and educa- 
tion of the children and for her own support; and, 
as a part of the judgment imposing that obligation 
upon the wife, it is adjudged that the husband shall 
pay her this sum of money annually. That a judg- 
ment requiring a party to pay to another a sum of 
money is properly within the meaning of the Consti- 
tution seems to me to be a self-evident proposition, 
not denied by any authority to which our attention 
has been called. This could hardly be denied if it 
determined the right of a party to an action to specific 
real or personal property, and it was so held in Gil- 
man v. Tucker (128 N. Y. 203). Where the judg- 
ment in express terms adjudges that one party pay 
to another a sum of money, the party in whose favor 
the judgment is rendered obtains a right to enforce 
that judgment, which is a right of property; and 
that right the plaintiff in this action acquired by 
this judgment. This right having been thus abso- 
lutely assured by a judgment which is unimpeached 
and unimpeachable, fixing the amount of money that 
this defendant should pay to the plaintiff in discharge 
of the legal obligation that he had assumed upon his 
marriage, became in her hands property which was 
protected by the Constitution, and which neither the 
legislature nor the court could deprive her of, directly 
or indirectly ; and this amendment of the Code, which 
assumes to give to a party to an action which has 
resulted in a final judgment which had become un- 
impeachable, a right to apply to have that judgment 
modified or vacated for a cause not existing at the 
time the judgment was entered, because if the judg- 
ment were now to be entered its provisions would 





be different, indirectly attacks the foundation of the 
judgment and deprives the plaintiff of rights of 
property secured to her by it when entered. If this 
judgment had provided that the defendant, in dis- 
charge of his obligation to the plaintiff and her 
children, should pay a gross sum of money at a 
particular time, a legislative act annulling that judg- 
ment, would, I think, have been void. Instead of a 
direction to pay a sum absolute, it directs for a spe- 
cific time that the defendant pay to the plaintiff a 
fixed sum annually; and I assume it would not be 
disputed that an act of the legislature directly an- 
nulling that judgment would be void. What the 
legislature could not do directly it could not do 








indirectly, by authorizing a court to annul such a 
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judgment, and especially would this prohibition apply 
where the ground of annulment was not a mistake 
or an error of the court in pronouncing the judgment, 
but because of a change in the pecuniary condition 
of the defendant which has made it inconvenient for 
him to comply with it. 

It seems to me that this attempt to abrogate or 
annul the provisions of a judgment legally entered 
by a court of competent jurisdiction, having jurisdic- 
tion over all the parties, because of the happening 
of events subsequent to the entry of the judgment, 
is a direct attempt to deprive the plaintiff of property 
and in violation of section 6, article 1 of the Consti- 
tution, which provides that no person shall be de- 
prived of property without due process of law. The 
general rule is stated in 6 Am. and Eng. Encyc. of 
Law, 2d ed., p. 1038: “ No power exists on the part 
of the legislature to grant new trials or rehearings, 
or to authorize the opening of a judgment previously 
rendered after that remedy under the general law has 
expired.” Andon page 1040: “So the legislature can- 
not confer the right of appeal and trial de novo in 
the Supreme Court of a cause wherein no such right 
existed at the time the decision therein was ren- 
dered.” The cases cited in the notes show that this 
principle has received universal approval in the vari- 
ous States of the Union. It has also been recognized 
in the courts of this State. In Gilman v. Tucker 
(128 N. Y. 190) Chief Judge Ruger said: “ We also 
think the act violates the constitutional guaranty, 
because it assumes to nullify a final and unimpeach- 
able judgment, not only establishing the plaintiff's 
right to the premises in dispute, but also awarding 
him a sum of money as costs. * * * It not only 
does this, but it attempts to reverse a judgment and 
give to a defeated party the fruits of a recovery 
awarded to another. We must bear in mind that a 
judgment has here been rendered, and the rights 
flowing from it have passed beyond the legislative 
power, either directly or indirectly, to reach or de- 
stroy. After adjudication, the fruits of the judgment 
become rights of property. These rights became 
vested by the action of the court and were thereby 
placed beyond the reach of legislative power to 
affect.” In Walker v. Walker (155 N. Y. 77) there 
is a strong intimation in the opinion that if sections 
of the Code there under consideration could be held 
to apply to judgments entered prior to their adoption, 
they would be, so far as they affected such judg- 
ments, unconstitutional, the court saying: “If such 
an effect was given to them, their constitutionality 
might well be doubted, as they might affect the vested 
rights of a party and impair the obligation of con- 
tracts.” In Burch v. Newbury (10 N. Y. 274) it 
was held by the Court of Appeals that the legislature 
had no right to give to a party to an action a right 
to appeal from a final judgment after that right had 
expired, as such an act of the legislature was in 
violation of the principle of article 1, section 6, of 
the Constitution of this State. The court in that 


aa 
which the complainant may open the decree for a 
reconsideration and adjudication upon the merits in 
controversy in the suit between the parties. * * ¢ 
[ think the provision contained in the Constitution 
referred to secures a person against being deprived 
of his property, either contingently or absolutely, If 
the appeal authorized to be taken by the act may 
result in depriving the defendant of his property, it 
is in my opinion contrary to the Constitution.” 
The provision of the Code under which this appli- 
cation was made was added to section 1759 by chap- 
ter 742 of the Laws of 1900, and is as follows: “The 
court may * * * by order, upon application of 
either party to the action, and after due notice to the 
other to be given in such a manner as the court shall 
prescribe, at any time after final judgment, whether 
heretofore or hereafter rendered, annul, vary o 
modify such a direction.” We think this provision, 
so far as it applies to judgments which had become 
absolute before its adoption, was in violation of the 
Constitution, and, therefore, void. 

It is doubtful in this case whether the application 
should be granted if the court had the power. The 
defendant was a resident of this State, was convicted 
of a violation of his marital obligation, and was pro- 
hibited both by the judgment and the statute law 
from marrying again during the lifetime of the 
plaintiff. Notwithstanding this prohibition, immedi- 
ately after the judgment was entered he went to 
another State and there violated the prohibition and 
returned to this State and has lived here from that 
time to the present. He now comes to the court 
asking to be relieved from a judgment making a 
provision which, when made, was proper and con- 
sistent with his condition for the support of his law- 
ful wife and children, he claiming that he has as 
sumed new obligations prohibited by law, which 
require him to apply his income in that direction 
rather than to the discharge of this judgment. While 
we recognize that this prohibition has no extte 
territorial effect and does not invalidate a marriage 
in another State legal in the place where it was per 
formed, the act of the defendant was clearly one 
in violation of our law, the law of the State of which 
he was a citizen and with which he was bound to 
comply. Nor is there any evidence that the cost of 
the maintenance and education of their children has 
decreased since the judgment was entered, and the 
evidence is undisputed that the amount required t0 
be paid by this judgment is necessary for that 
purpose. 

It follows that the order appealed from should bt 
reversed, with $10 costs and disbursements, and the 
motion denied, with $10 costs. 

O’Brien and Hatcu, JJ., concur. 

PATTERSON, J., concurs in result. 


McLaucuuin, J. (dissenting)—I think chapter 7# 
of the Laws of 1900 is constitutional. Whatever 


power the court has over the subject of divorces 
including the power to award alimony, is derivél 





case say: “ The act assumes to create the means by 


from the legislature and that body can, at its pleasuft 











Fs. 


Sse sSRreserreSssera. 








=f _—— 


29 


Seisars FRSa RES 


SEBs 


250 


SR SRS FS ae 


=_ = 
acs 


Este 


<x 


1 


RAR @ 








THE ALBANY LAW JOURNAL. 297 











increase OF diminish the power thus given (Walker | seduction in a suit by the mother of a bastard con- 
y, Walker, 155 N. Y. 77). Nor can alimony which | | firmed by him, yet he entered plaintiff's name as that 
has not by the terms of the decree become payable | of the bastard’s father — insisting on making the 
be considered property in the sense in which that | /entry unless the mother would consent to its not 
term is generally understood. I am also of the opin- | being done —the evidence showed malice, rendering 
jon that the court very properly, under the facts pre- | defendant liabie under the general statute defining 
sented, reduced the alimony here awarded from libel. The court said in part: 


$4,000 to $3,000 per year. Whatever may be said as| The main contention is that the evidence does not 


to the obligation resting upon a husband to support support the conviction. The facts, in substance, 
his wife, and as to the propriety of the court, in case show that the mother of the child, accompanied by 
of a divorce, making suitable provision to that end, | the sponsers, presented the child for baptism on the 
it has no application here. The award in this case | gth of April, 1901; that the baptism occurred, and 
was made to the wife. She has again married, and 4 memorandum was taken by the minister at the 
immediately upon her marriage to her present hus- | time, but it was not entered upon the church record 
band she ceased to be in pinto. 4 sense the defendant's | until some time during the month of July following. 
wife; hence, the reason which existed when the | rearing of the baptism, and the charge made by its 
alimony was awarded, and which solely induced the | pother that prosecutor was the father of the bastard, 
court to grant it, also ceased (Wetmore v. Wetmore, | prosecutor's father approached the minister in 
162 N. Y. 503). In contracting that marriage she | -egard to the matter, and requested him to erase that 


became the wife of another man, with whom she is | portion of the entry from the register which showed 
now living, and presumably he is discharging the | prosecutor to be the father of the child. This 
| 


legal and moral obligation which rests upon him, viz.: | (ocurred in June—a month before the entry was 


be : PE ee ber. According ” he moral code, which | made by the minister in the church register. Among 
is universally recognized in civilized countries, one 


‘ oe " h ‘ “¢ | other things, he stated to the minister that his son 
ee eee o> SUPPORT GaCtNer MENS WS | as nidt guilty of the offense of seduction, nor was 


It ned te a pe ee so he the father of the child. The minister insisted that 
“ —— di oe 5 be ype and, IF 8° | the facts stated by the mother, that prosecutor was 
ought to be and 1s condemn ¥ public sentiment 1M | the father of the child, should go upon the record; 


eee 00 far.as I am aware, unless supported that he had no authority to change it; that it was 


apabeg va A laypaymoye peupeangrters =e the custom of the church for the minister to make 
Pe SePese 6 brim spe entries; and that the girl had given prose- 


fs been awarded alimony for her support, the pay. |C&tO"’S Bame as the father of the child. Appellant's 
y desta pay’ | attention was called to the fact (which he seemed to 


ment of the same in case of her remarriage should : 

P . . , have known anyway) that the imputed father had 

immediately terminate. Substantially the same argu- é ; : S 
been tried and acquitted of the crime of seduction, 


es seer wee SOs re wretenve v. Wet- but he insisted upon making the entry, which he did 
more , but th t held that h - oe ; 
aay: eae the court Re on ee ee ee finally about a month later. Appellant himself testi- 


band showing that by reason of a change in his " : ‘ 
debncial eee i Bl unable to pay m1 ened fies substantially to the same fact, but said that, if 
the mother of the child would agree to it, he would 


originally made, the Special Term correctly reduced 2 : 
Seeent awarded. not make the entry upon the register charging the 


imputed father with the paternity of the child. The 
mother would not agree, and he accordingly made 
Rotes of Cases. the entry sometime during the month of July. This, 
perhaps, is a sufficient statement of the case. We are 

Criminal L.sel— Entry on Church Record.—In | of opinion that the evidence is sufficient. Appellant 
Kubricht v. State, decided by the Court of Criminal | knew, long before the entry upon the record, of the 
Appeals of Texas in June, 1902 (69 S. W., 157), it | trial and acquittal of the imputed father on the 
appeared that the Penal Code of Texas, section 742,| charge of seduction, but insisted that he had no 
provides that when any person, by virtue of his|power to refrain from placing the statement of 
office, is required to record the proceedings of any | record imputing its paternity as stated by the mother, 
teligious body, he shall not be charged with libel | and yet agreed, if she would recant her statement, 
for any entry so made; the following article provides | that he would change the record, or, rather, refrain 
that if a false statement is entered, which would be | from making the entry. This entry upon the church 
libelous if circulated by an individual, the one assent- | record, naming prosecutor as the father of the child 
ing to and directing such statement is guilty; and | occurred after the trial and after the conversations 
the next article provides that the statements are not |above mentioned. The substance of this testimony 
to be presumed to have been made with intent to| is that appellant, knowing the fact that the imputed 
injure unless such fact appears. It was held that | father had been acquitted of seduction, and having 
Where a minister, required by a custom of his church | been requested not to make the entry upon the 
to make entries of the names of parents of those | | church record and hold him up in the records of the 
baptized, knew that plaintiff had been acquitted of church as the father of a bastard, without just cause 
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and evidence, did place of record this false imputa- 
tion against the character of the imputed father. 
This was certainly calculated to bring him into dis- 
repute with his neighbors, and, under all the circum- 
stances, it occurs to us, would constitute a libel, 
within the definition of our statute. Appellant 
denied the malicious intent, and assumed the truth 
of the girl’s statement that the party libeled was the 
father of the child. Appellant had all the facts in 
connection with the case before him long prior to 
making the entry upon the record. He made it upon 
the ex parte statement of the girl, and declined to 
refrain unless the girl would consent. Certainly it 
would not be asserted that the laws of a Christian 
church would require its minister to enter a false- 
hood upon the records of his church (Holt v. Par- 
sons, 23 Tex. 9; 76 Am. Dec. 49). Appellant seems 
to rely upon article 742, Penal Code, which provides: 
“Where any person by virtue of his office is required 
to record the proceedings of any department of the 
government or of any body corporate or politic, or 
of any association organized for purposes of busi- 
ness, or as a religious, moral, benevolent, literary or 
scientific institution, he can not be charged with libel 
for any entry upon the minutes or records of such 
department, body or association made in the course 
of his official duties.” It seems that the church of 
which appellant was the minister was an incorpo- 
rated body, by the custom of which, though not by 
its law, he kept a register of the birth and baptism 
of each infant of the members of the church, to- 
gether with the names of the parents and sponsors. 
This, under the testimony, was his authority, and 
only authority, for making these entries. The fol- 
lowing article, however, provides that “if any false 
statement be entered upon the minutes or record of 
proceedings of any corporate body or association 
included within the meaning of the preceding article, 
which would be libel if written, printed, published 
or circulated by an individual, according to the pre- 
vious articles of this chapter, the persons being 
members of such body or association, who assent to 
and direct such libelous statement to be made, are 
guilty of libel under the same rules as if the false 
statement had been written, published or circulated 
in any other manner than as a part of the record or 
proceedings of such body or association, subject, 
however, to the restrictions contained in the succeed- 
ing article.” The succeeding article provides that 
the statements referred to in the preceding article 
are not presumed to be made with intent to injure 
from the mere fact that such would be the natural 
result thereof, unless it appear from other facts that 
the statements were in fact made with that inten- 
tion. If it be conceded that these articles apply to 


the case in hand, then it may be answered that the 
facts justify the jury in finding that the entry upon 
the baptismal record charging the prosecutor with 
the paternity of the bastard are sufficiently shown. 
The acts, deportment, and language and testimony 
of appellant himself justified the jury in arriving 








at their conclusion, for appellant himself testified 
that he was fully aware of the acquittal of seduction 
of the imputed father long before the entry upon 
the baptismal record, and that he agreed not to make 
the entry if the mother would consent thereto, but, 
as she refused, he made the entry. The article of 
the statute referred to makes defendant liable if th 
entry is made with malicious intent. As we view 
the record, the evidence is sufficient—N. Y. Lay 
Journal. 
—_——4¢—__—___ 


Correspondence. 
Treasury Lawyers BEATEN IN A MATTER oF Finay- 
CIAL LAw By THE REFORM Bureau. 


To the Editor of the ALBANY Law JourNat: 


The lawyers of the country will be interested in 
the legal battle that has been waged as to the 
proper signatures to the St. Louis Sunday closing 
contract. Congress having under consideration 
last year a five million appropriation to the St 
Louis Fair, the International Reform Bureau se- 
cured the incorporation of the following amend- 
ment: “As a condition precedent to the payment 
of this appropriation, the directors shall contract 
to close the gates to visitors on Sundays,” ete, 
Congress having adjourned, the bureau brought 
the matter to the attention of Secretary Gage and 
received a written assurance in reply from the as- 
sistant secretary that no money would be paid out 
until the conditions were all fulfilled. 

When Secretary Shaw had been a few weeks in 
office the bureau’s superintendent, undersigned, 
called at the treasury and found both the Sunday 
law and the letter had been forgotten, and money 
had been paid out again and again. This was at 
once stopped, and the directors of the Exposition 
were ordered to make the required contract. This 
they did promptly and properly by ordering their 
president sign such a contract. They could not 
officially do otherwise, as their by-laws provided 
that “the president shall execute in the name of 
the company all contracts involving over $10,000.” 
But the secretary of the treasury, himself a law 
yer, under advice of his legal counsel, the treasury 
solicitor, Hon. M. D. O’Connell, rejected this con- 
tract and required the directors to substitute 
another, signed only by directors, who are, under 
the law, responsible only for the stock they sub 
scribe. This, we had been told when the law was 
made, would be done to defeat the purpose of the 
law. Such a contract, confessedly, would not bind 
the property of the corporation which was to fe 
ceive the money, of which Sunday closing was 4 
quid pro quo, and no redress could be had if this 
condition was not observed under such a contract 
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But the treasury department held to the last that | pares him to give testimony, and so saves him from 
they were bound to construe the words of the law, | the badgering of attorneys and the criticism of the 
A ; 
“¢he directors shall contract” to mean the direct- | general public. 
ors only shall sign, even though such a contract | On the other hand, it assists the attorney in cross- 
{be only a promise and not a real, binding, examination, especially upon the points as to 
enforceable contract. The bureau, by its super- | whether the post-mortem was conducted according 
° > | . . 
intendent and later by its attorneys, contended that | to law, and whether the diagnosis was correct. 
fi “in behalf” of the United | To the expert witness it is a post-mortem in a 
Secretary Shaw, acting in eha c oO e | net-shell, 
States, was bound to insist that “THE DIRECTORs | 
SHALL CONTRACT ‘ ACCORDING TO LAW BY ORDERING | The Elements of the Law of Sale of Personal Prop- 
THE CORPORATION PRESIDENT TO sicN orFi-| erty. By William L. Burdick, Ph. D, LL. B. 
cuatty.’” This was finally done by the directors | (Yale). Chicago: T. H. Flood & Co., 1902. 
in response to outside pressure. In this work the author, who occupies a chair in 
Another point of special interest to lawyers is | the University of Kansas School of Law, has sought 
that a radical change was in some way introduced | to present in compact yet elementary way all the 
into the treasury contract that really made it | leading topics of this important subdivision of the 


i A Meg Tg gt ar es |law of contracts. Of course, the need of the stu- 

another contract. An early edition of it, se: protienBes h ti siibi Teale 1 
St. Louis, made it a contract between Leslie | . eeipeestinn mefeedia Sage, mp deme oa 6 
ot es beh If of the United States.” and the | ms attention to the leading principles, illustrative 
M. Shaw, ra ” “pte vt 6g - rc er t [cases have been cited, and these are made part of 
directors (not “in behalf of " the Exposition), to be | tne text instead of being cited in foot-notes. The 


signed by directors only. In the contract finally | work consists of some 200 pages, exclusive of the 


_ presented the “Exposition Copmany anp the di- | index. It is well arranged, clearly written, remark- 


rectors” (spoken of with an “and,” as two dis-|ably succinct in form. and printed in superior style. 
tinct bodies in financial: responsibility), make the | It is certain to prove a very valuable aid to students 
contract with Shaw, but here again, though the|of this branch of the law, and can hardly be read 
corporation is named as a party, its president is leven by the experienced practitioner without profit. 
not asked to sign, but only the directors — the 
addition of the “ company” serving two purposes, 
while making those unlearned in law believe the 
point at issue was conceded, it really furnished 


Studies in Juridicial Law. By Horace E. Smith, 
LL. D. Chicago: T. H. Flood & Co., 1902. 
Our old friend and preceptor, Professor Smith, 


tee a Aims has in this excellent work embodied some of the 
legal proof for future use that the directors’ signa- results of his long experience both as a practitioner 


tures did not bind the other party, the corporation. | 444 as a daily lecturer in the law in the Albany 


Wirsur F. Crarts. | Law School. His object has been “to present his 

Washington, D. C., July 23, 1902. readers with a treatise both acceptable and useful 
SEC ELAS to the legal profession and the student and general 

reader who wishes to acquire a knowledge of the 

Hew Books andl Hew Editions. cardinal principles of government and law as essen- 
tial to a liberal education and a valuable aid to the 
best qualifications for citizenship under a republican 
government.” Among the leading subjects treated are: 
leather, 186 pp. Funk & Wagnalls Company, New | the origin of government and law, the relations be- 
York and London. tween the government and its subjects, the written 
This pocket manual has ben prepared to meet the | laws, the unwritten or common law, the criminal law, 
special needs of physicians, lawyers and expert wit-| military and martial law, equity jurisprudence, ad- 
nesses. It supplies in brief form, and yet with every | miralty and maritime law, international law, the 
essential detail, all practical facts connected with the | law-merchant, the Mosaic law, the Roman or civil 
study, diagnosis, technique, and the medico-legal | law, Anglo-Saxon institutions and laws, the feudal 
aspect of a post mortem examination. To the physi-| system, pleading, evidence, literary property and 
Gan the advantage of the book is apparent. The| international copyright. It will thus be seen that 
suddenness of a call to make a post-mortem exam-|the work covers a wide range of very interesting 
imation leaves little time for him to post himself on|and valuable subjects which touch quite closely 
the subject. It is unpleasant as well as inconvenient upon the everyday affairs of life, as well as those 
to carry along a medical library for reference. By | which are more properly academic. There is also 
reason of its size, Dr. Schmitt’s little manual can | added a paper which was read before the Albany In- 
always be slipped into the pocket to serve as a com- | stitute, and published in the proceedings of that body, 
plete guide for whatever emergency may arise. It| upon the plea of insanity, suggested by the trial of 
also means to the physician protection from the | Guiteau for the assassination of President Garfield. 
law. It is of great value when he makes a section | Professor Smith’s style is singularly pure, his logic 
and again when he reports upon the case. It pre- sound, and his arrangement of the work in most 


A Brief of Necroscopy and its Medico-Legal Rela- 
tions. By Gustav Schmitt, M. D. 3% x 6% in, 
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respects excellent. Out of the ripeness of his ex-|but they constitute a body of law and decisions 
perience and the thoroughness of his studies and | gathered from many sources and are put in On 
reflections, he has produced a treatise upon a.) Soreet form that makes them especially valuable 
dicial law which in our opinion will long serve as | to the active practitioner. The book itself is bey 
a standard text-book. tifully printed on fine paper, bound in excellem 
style, and consists of nearly a thousand pages, 





Elements of the Law of Real Property. By Grant 
Newell. Chicago: T. H. Flood & Co., 1902. Life Insurance Contracts in Canada. By Frank 
This work, which is intended more as a guide to| Egerton Hodgins, of Osgoode Hall, Barrister. 
the student and an assistant to the instructor than| Law. Toronto: Canada Law Book Company, 
as an exhaustive treatise, consists of four parts:| 1902. 
First, Estates of Law; Second, Estates in Equity;; This work includes such portions of the insurang 
Third, Particular Estates and Interests—JIncor-| acts in force in the Dominion of Canada as ded 
poreal Hereditaments, and Fourth, the Creation and | with the making, scope and effect of life insurang 
Transfer of Estates and Interests in Landed Prop-| contracts in Canada; besides references to all the 
erty. The author has attempted no new or original reported decisions of the courts of the several proy- 
view of the law of real property. His experience as | inces, of the Supreme Court of Canada, and of the 
professor of the law of real property in the Chicago- | Juridicial Committee of the Privy Council, which 
Kent College of Law has enabled him to anticipate | affect the subject of life insurance, down to the end 
the needs of the student who too often takes up this of 1901. The author very carefully analyzes the 
branch of the law with doubt, if not dread, and to| more important cases. In addition, there is a prac. 
produce a work eminently practical and well calcu- | tical chapter addressed chiefly to insurance mam- 
lated to smooth the difficult pathway of the searcher | gers and policy brokers, the whole making a work 
for guidance in this peculiarly intricate branch of | exceedingly valuable to all interested in the subject 
the law. ; of life insurance in the Dominion. 





Morphinism and Narcomanias from Other Drugs, | Margaret Bowlby. By Edgar L. Vincent. Boston; 


Their Etiology, Treatment and Medico-legal Re- The Lothrop Publishing Company, 1902. 
lations. By T. D. Crothers, M. D. Philadelphia} Of all the so-called political novels, we regard 
and London: W. B. Saunders & Co., 1902. this as in many respects the best. It is a story of 


Professor Crothers, who is one of the leading experts | the Pennsylvania coal mines and the career in pol- 
of the world upon morphinism, as well as a close stu- | tics of a bright, brilliant and ambitious young miner, 
dent of mental and nervous diseases, has undertaken | conscientiously desirous of securing legislation to 
in this work to give a general preliminary survey | ameliorate the condition of the hard-working men 
of the comparatively new field of psychopathy. The | who risk their lives so willingly in the interest of 
subjects particularly treated are the causes and con-|the public, far down in the bowels of the earth 
ditions which develop morphinism and lead to other | This young boss miner is a splendid character, only 
narcomanias, the methods of recognizing, averting | matched in lovable qualities by the daughter of the 
and preventing them, and the means and methods | mine owner, Margaret Bowlby, for whom the book 
essential for the cure of the early stages as well as |is named. The devious way of politics and political 
the successful treatment in the later and chronic | managers, and especially the “underground” meth 
conditions. The subject-matter consists mainly of | ods of a lobbyist and political corruptionist by the 
minute studies of different methods of treatment, | ame of Bloodgood are thoroughly: exploited and 
with some theories and descriptions of the symptom- | the story carried to a happy culmination with com 
atology and causes. It is the practical summary of | siderable literary skill. Though the book does not 
the clinical experience of over a quarter of a cen- | lack the ear-marks of the novice in fiction, it is, om 
tury of active treatment and care of narcomaniacs, |the whole, a highly successful effort and one that 
and as such, of course, is intended primarily for the | cannot be read without pleasure and profit by all 
use of the medical and legal professions, to whose | Students of practical politics. We look for some 
members we confidently recommend it as an exceed- | thing even better from Mr. Vincent’s pen. 


ee series of studies by a very close Abner Daniel. By Will N. Harben. Harper & 


Brothers, 1902. 


Abner Daniel has well been called the “David 
Harum of the South.” He is a quaint philosopher 
of humorous speech and much homely wisdom, and 
while it is true that he does not always impress one 

In this excellent work Mr Tremeear has at great|as the “real thing,” but rather as- an invention 
labor and research, given a complete annotation of | elaborated at much pains, he is an interesting chat 
the Criminal Code of Canada and of the Canada | acter nevertheless, and one with whom the readet 
Evidence Act (1893), as amended to 1902, inclusive. | can hardly fail to be greatly pleased. The materials 
His annotations are not only complete and copious, ' of the story are: Timberland with no railroad and 


The Criminal Code and the Law of Criminal Evi- 
dence in Canada. By W. J. Tremeear, of the 
Toronto Bar. Toronto: The Canada Law Book | 
Co., 1902. 
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fo waterway near to transport the lumber; a native 
of a speculative turn who is tricked into buying 
gntil he is fairly “land poor,” with the lying prom- 
ise of a railroad; his son Alan, determined to wrest 
success from failure, and, of course, the inevitable 
girl. The action takes place in Georgia — which the 
author knows well—and out of a comparatively 
small number of characters Mr. Harben has suc- 
ceeded in constructing a very interesting and read- 
able story. Of all the characters, Abner Daniel is 
by far the most interesting. The plot is not only 
excellent, but is well developed, and altogether the 
novel is one of the most readable and interesting 


of the season. 
-—_~———_ 


Literary Botes. 


Miss Mary Johnston, author of “Aubrey,” “ Pris- 
oners of Hope” and “To Have and To Hold,” is at 
work on a fourth novel. 


Mr. Justin McCarthy, it is announced, has nearly 
completed his two-volume history of “The Reign 
of Queen Anne,” and will follow it with a collection 
of personal reminiscences to be called “ Portraits of 
the Sixties.” 


Lord Acton, whose death was recently recorded, 
was one of the most widely-read scholars in 
England, but he was too much engaged in absorbing 


operatic libretti; before Mr. Wells took to romances 
he was a pupil of Huxley in the Royal College of 
Science. The Cosmopolitan for August presents an 
article on Mr. Wells and his work which will prove 
interesting, not only to those who have read this 
author’s books, but also to those for whom this 
pleasure is in store. 


Out of eighty-one book and department stores in 
New York, Philadelphia, Chicago, Cincinnati and 
Baltimore, forty-one stores reported to the New 
York Times of July 26, that their most popular 
books were “The Virginian” by Owen Wister, and 
“Dorothy Vernon of Haddon Hall” by Charles 
Major, while “The Conqueror” by Gertrude Ather- 
ton, appears as one of the seven most popular books. 
These statements are based upon the reports received 
from regular correspondents of the New York 
Times in the cities mentioned. 


It is not often that one finds a love story which is 
absolutely satisfactory, and a fine love story ending 
in renunciation is a still rarer thing. Such, however, 
is “ Broken Toys” with its Roman setting and its 
atmosphere of noble love and tragic renunciation. 
Another story which will interest readers of the 
August Cosmopolitan is “The Soul of Mozart” 
which centers in the theme of transmigration of 
souls, a problem fascinating even to the ancients. It 
is a tradition that society stories are written by those 
who have never moved in society; but Mrs. Poultney 





and assimilating learning to give much time to 
literary production. His library, said to be the finest 
private library in England, contained 60,000 volumes. 


M. Bloch’s Museum of Peace and War at Lucerne, 
recently opened to the public, is fully described in 
the Review of Reviews for August. This is a re- 
markable enterprise of international interest. In 
this connection, the Review publishes a description 
and picture of the great gun recently completed at 
Watervliet Arsenal, designed for the defense of 
New York harbor, and having an actual range of 
twenty-one miles. 


The report that M. Jules Verne was threatened 
with total blindness was, it appears, exaggerated. 
He has been troubled for some time with a cataract 
growth but is able to keep at work, and declares 
cheerfully that he does not mean to stop until he 
has written one hundred novels. Thus far he has 
published eighty-two; but he has seventeen more 
Written and ready for publication. He is now in his 
seventy-fourth year. 


Almost everyone who has read H. G. Wells’ 
scientific romances, has felt that they had a peculiar 
quality of reasonableness all the author’s own. One 
does not find in Mr. Wells’ work the burlesque 
Scenes and farcial characters of Jules Verne’s work. 
The great difference between Jules Verne and Mr. 


Wells is that the latter was trained in scientific 


methods of thought while the former was not. 


Before Jules Verne took to romances he wrote 


Bigelow writes “The Story of a Scented Note” 
| from within the charmed circle. The tale of Heine’s 
| passion for Mathilde by Richard Le Gallienne, and a 
| pretty little Japanese romance help to make the 
number an interesting one for reading on cool ver- 
|andas by the sea or within the city’s walls. 


Uncommonly attractive features in the August 
Lippincott, which is essentially a vacation number, 
are a complete novelette by Dr. S. Weir Mitchell; 
eleven short stories by popular writers; a humorous 
department which is humorous, besides seasonable 
poems. Dr. Mitchell new novelette is called “ New 
Samaria.” This shows us the author of “ Hugh 
Wynne” and “ Circumstance” in a fresh, but no less 
delightful vein. In it a millionaire from the east 
finds himself accidentally stranded among strangers 
in an Arkansas village without a dollar in his 
pocket. The novelty of such a position soon wears 
off. His appearance does not beget confidence in 
his story, and he goes through a series of adventures 
in a side of the world which his life has not hitherto 
touched. 


The August number of The International Studio 
is of especial interest to art lovers in America. It 
opens with a lengthy discourse on the art of that 
well-known American painter, Eric Pape by Regina 
Armstrong five of the artist’s best pictures are 
reproduced in black and white, and a portrait study 
in color is also included. Another interesting article 
is on artistic private gardens in the United States. 
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This contains twelve beautiful half-tones relative to 
the subject. Continuing we find a further contribu- 
tion to the series of articles entitled “London 
Depicted by Tony Grubhofer,” including two full- 
page pictures in color and one in photogravure. 
The articles on the International Exhibition of 
Modern Decorative Art at Turin are continued. 
One of Byam Shaw’s color drawings, illustrating the 
Book of Ecclesiastes, a portrait study from the 
dry point by Edgar Chahine, and numerous other 
illustrations in color, photogravure and black and 
white, go to make up a bright and interesting 
number. 


The Review of Reviews for August continues its 
series of invaluable portraitures of men prominent in 
public life throughout the world. The Rt. Hon. 
Arthur J. Balfour, just called to the premiership of 
the British Empire, is the subject of an admirable 
character sketch by Mr. A. Maurice Low, a writer 
whose acquaintances with British policies and poli- 
ticians attests the value of an article from his pen on 
such a subject. Mr. W. T. Stead relates a most in- 
teresting interview recently held with Mr. George 
Frederick Watts, A. R. A., the only British artist 
deemed worthy by King Edward of a membership in 
the new Order of Merit, just established. Mr. Walter 
Wellman, in an article on “Spooner of Wisconsin,” 
writes in an appreciative vein of the man who by 
common consent ranks to-day as the leader of the 
United States Senate, so far as that body may be 
said to have a leader. Each of these three men, 
whose careers are described in the August Review, 
is at this moment very decidedly “in the public eye.” 
The Review prints these sketches of them at just 
the right time. 


The August McClure’s might almost be advertised 
as “the book of the month.” Though it is a typical 
midsummer fiction number —and a tip-top one, too 
— it manages to find place for a number of striking 
articles that will perhaps be even more eagerly read 
than the stories. Professor Angelo Heilprin, who, 
it will be remembered, was the first man to get to the 
top of Mount Pelee after the eruption, tells the 
detailed story of his explorations. His narrative 
will be of the most absorbing interest both to general 
readers and to scientists, and his conclusions con- 
cerning the real nature of the eruptions will probably 
be more fully corroborated by the detailed investiga- 
tions of the French scientific commission now on 
the spot than those of any other early explorer. As 
illuminating as it is brief is Lincoln Steffens’s sketch 
of John Mitchell, “A Labor Leader of To-day.” Not 
in any sense a discussion of the merits of the strike, 
but a true and vivid characterization of a man, it is 
possibly the most significant article pertaining to the 


labor question written since the outbreak. of the | appropriate ceremonies in Boardman Hall and a 
strike. Two papers of unique personal experiences | the same time exhibited the admirable portrait of 
are Santos Dumont’s first article on “How I Became Judge Finch, painted by Mr. J. Colin Forbes, and 
an Aeronaut” and Mrs. Tsilka’s story of the birth! recently purchased by the trustees for the library 
of her baby while the mother, with Miss Ellen M.' of the College of Law. Addresses were made by 











—_— 
Stone, was in captivity among the brigands, Hon. 5. 
fiction includes “Cap’n Bob of the Screamer,” jy fessor 
F. Hopkinson Smith, a new story of an old acquaint. respond 
ance; “ The Life of the Winds of Heaven,” an idl A fa 
of the Michigan forests, by Stewart Edward White; infant | 
“Such as Walk in Darkness,” by Samuel Hopkins ‘ats 
Adams, as good a dog story as you will wish » been 2 
read; “ How the Fairies Came to Ireland,” anothe Fletch 
of Miss Herminie Templeton’s sprightly stories, ig, to be | 
brogue that is the real article; and “The Finish g that th 
Elizabeth Shanklin,” a tale of a Missouri Lochintar, child’s 
by R E. Young. The illustrations are no exceptig 
to the rule that makes a fiction number the best ilu. 1 * 
trated of the year. Co. v. 
the re 
Legal Botes. pes 
The privilege of criticising candidates for office, durin 
is held, in Coffin v. Brown (Md. [55 L. R. A. 732), § °™° 
not to extend to falsely attacking the character of work 
an officer appointed by the governor, for the purpose A} 
of defeating the latter’s re-election to office. “Eto cor 
Governor Nash has appointed Hon. W. B. Crew State 
to fill the vacancy on the Supreme bench of Ohio held, 
caused by the death of Judge Williams. James M (35 I 
McGinnis, of Caldwell, was appointed to fill the va baste 
cancy on the Common Pleas bench, caused by the -m 
resignation of Judge Crew. ~ 
The lien of a mortgage given to secure payment 
of money loaned on a promissory note is held, in A 
Newhall v. Hatch (Cal. [55 L. R. A. 673]), tobe § 
extended, as against subsequent judgment creditors oft 
of the mortgagor, by the renewal of the note before pe! 
it is barred by the statute of limitations. with 
A foreman of a lumber camp, whose duty, in the & sane 
interest of a common employer, requires him to § A, | 
ride on a log train to and from the camp to the § witt 
mill, is held, in Sanderson v. Panther Lumber Co. T 
(W. Va. [55 L. R. A. 908]), to be a fellow-servant wos 
with the employes of the same employer operating “- 
such log train. ot 
A lien for attorneys’ fees allowed by a judgment § not 
foreclosing a real estate mortgage, is held, in Loof § loc: 
bourow v. Hicks (Utah, [55 L. R. A. 874]), to § vid 
attach to the land, and to be enforceable against it § pla 
after it has been bid in by the mortgagee or his § in 
assignee with notice, for an amount less than that : 
due on the mortgage, which has been credited on pa 
the judgment. 15 
Judge Francis M. Finch, a former judge of the fr 
New York Court of Appeals, and now director of § Pa 
the Cornell University College of Law and dean of | hij 
its faculty, reached the age of seventy-five on June CI 
ninth. The University celebrated the occasion with . 
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Hon. S. D. Halliday, President Schurman and Pro- 









" win fessor Huffcut, to which Judge Finch feelingly 
aint. responded. 

idyl A father, who has committed the custody of his 
hte; infant child to another person by agreement to be 
ns maintained and cared for, which agreement has 
h ty been acted upon by such other person, is held, in 





a 


Fletcher v. Hickman (W. Va. [55 L. R. A. 806]), 
to be bound by the agreement, unless he can show 
that the change of custody will plainly promote the 
child’s welfare. 


The noon intermission is held, in Mitchell-Tranter 
Co. v. Ehmet (Ky. [55 L. R. A. 710]), not to sever 
the relation of a servant to his master, so as to pre- 
vent his recovery for an injury resulting from an 
unsafe working place, received while attempting 
during that time, by direction of a superior, to 
remove broken timbers, which render unsafe the 
work of the employes. 
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A railroad company which organizes a company 
to construct an extension of its system into another 
State and through it operate such extension, is 
held, in Buie v. Chicago, R. I. & P. R. Co. (Tex. 
[55 L. R. A. 861]), to be properly regarded as doing 
business in the latter State, so as to be liable to 
suit there, on causes of action arising out of the 
State, by service of process upon the officers of the 
new company. 
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A statute permitting commitment to a hospital for 
the insane upon an application by a relative or friend 
of the alleged insane person, or by any one of cer- 
tain officials, accompanied by a certificate of author- 
ized medical examiners that insanity exists, but 
without and provision for notice to the alleged in- 
sane person, is held, In re Lambert (Cal. [55 L. R. 
A. 856]), to be void as depriving him of liberty 
without due process of law. 


aa 58 


The value of insured chattels destroyed at a loca- 
tion to which they were removed with the insurer’s 
consent, is held, in Ohio Farmers’ Ins. Co. v. Bur- 
get (Ohio [55 L. R. A. 825]), to be recoverable 
notwithstanding their previous removal to another 
location without such consent, under a policy pro- 
viding that it shall become void if any change takes 
place in the location of the property unless consent 
in writing is obtained from the company. 


mReors & 


Alexander T. Lindholm, of Stillwater, is the 
owner of an interesting old relic, dating back to 
1553, which he has mounted on a piece of oak and 
framed, and has hung it in a bank building in St. 
Paul. It is a verdict rendered by a jury of twelve 
high officials in Norway, at Oslo Courthouse, where 
Christiania now stands, in 1553, and decided the 
legal ownership of a large estate. At the bottom 
of this novel verdict hang twelve strips of sheep- 
skin, to which are attached twelve pieces of bees- 
wax about the shape and size of a small gold watch. 
These were called seals in the olden days when 
this verdict was rendered, and each one contains 
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the seal of one of the jurors who decided the matter. 
* * * The verdict was rendered during the reign 
of Christian Ii of Denmark. The contesting 
parties were Erik Bollsen — whose descendants had 
it in their possession until about fifteen years ago, 
when Mr. Lindholm secured it from one of Mr. 
Bollsen’s descendants—and Mrs. Margaret Nils- 
datter, an heiress. In those days all cases of this 
kind were tried before a jury consisting of four 








governors, four attorneys and four counselors. Out 
| of these twelve men one was selected to act as judge, 
land the evidence was taken. After a verdict had 
| been decided upon it was written on a piece of 
sheepskin parchment and the seals of the twelve 
men who tried the case were affixed. These seals 
were carried in the same manner as the people of to- 
day carry their watch charms, and all men in official 
positions had their seals attached to their watch 
charms that they might be convenient when needed. 
—St. Paul Pioneer Press. 


An election of officers by vote of a majority of 
a joint session of both branches of the city council 
under the provisions of a statute, is held, in Schmul- 
bach v. Speidel (W. Va. [55 L. R. A. 922]), not to 
be invalid because a majority of the members of one 
branch of the council did not vote, and were pres- 
ent, not voluntarily, but only because they had been 
arrested and compelled to attend under provisions 
of a city ordinance, and the presence of the majority 
of the members of each branch was necessary: to 
constitute a quorum. 


A creditor who, after his debtor has made a 
fraudulent and voluntary conveyance of his real 
estate, but before any other creditor files a bill in 
equity to set aside such conveyance, obtains a judg- 
ment in a court of law against such debtor, is held, 
in Foley v. Ruley (W. Va. [55 L. R. A. 916]), to 
have a lien, by virtue of his judgment, upon the real 
estate so conveyed, from the date of the judgment, 
superior and prior to that of the creditor assailing 
the deed. 


In the habeas corpus proceeding, Lloyd v. Sheriff, 
at Steubenville, Circuit Judge Cook sustained the 
Beal local option law (95 O. L. 87). The law was 
attacked as being a law of a general nature and 
lacking uniform operation, and, therefore, in con- 
flict with article 2, section 26 of the Constitution; 
also, upon the ground, among others, of invalidity 
in making no provision for the selection of a jury 
within the district. The case will undoubtedly be 
reported in full— Ohio Law Bulletin. 


We have never enforced so strictly our rules 
with regard to admission to the bar as to exclude 
counsel from other States from being admitted by 
courtesy to argue to a particular case, but the chief 
justice announced at the opening of the Court of 
Errors, that the attention of the court had been 
called to the fact that in the courts of New York 
and Brooklyn their rules, which are the same as 
ours, have been construed so strictly as to refuse 
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this courtesy to lawyers from New Jersey. The 
chief justice said that the court had brought the. 
matter to the attention of the judges in New York | 
and had suggested that the same construction | 
should be given to the rules in both States, and had 


intimated that unless the courts of New York should | 


adopt our construction, it would be necessary for 
us to adopt theirs. He said that no reply had been 
received, although months had elapsed, and that 
the court had determined, for the protection of our 
own bar, to announce that, so long as the rules of 
New York were so construed in Greater New York 
as to exclude New Jersey counsel from arguing 
causes there, counsel from New York and Brooklyn 
would not be permitted to appear in our courts, 
and that the ruling should include the Court of 
Errofs, the Supreme Court and the Court of Chan- 
cery. This ruling is strictly protective and retalia- 
tory, and is expressly limited to the counsel from 
courts which refuse the courtesy of admission to our 
counsel and to the time during which such courtesy 
is refused. If there is any advantage in the continu- 
ance of such refusal, it is on the side of the New 
Jersey bar, for New York lawyers have been in the 
habit of poaching upon our preserves much more 
freely than we have in theirs. A similar ruling 
might well be made in the United States courts in 
this district, with respect to the appearance of New 
York lawyers as solicitors and- attorneys of record. 
We admit them as a matter of course, if they have 


been admitted as counselors of the Supreme 
Court of the United States, but in New York 
they have a rule, adopted in 1825, that none 


but attorneys of the Supreme Court of New 
York shall be admitted to practice as attorneys 
in that circuit, and no one who is not a resident of 
New York can be admitted to the bar of that State, 
and the United States judges refuse to relax the 
rule in favor of New Jersey lawyers, even though 
admitted to practice in the Supreme Court of the 
United States. The result is that New York law- 
yers file bills in our Circuit Courts every week, 
while lawyers of New Jersey must retain solicitors 
in New York, if by chance they wish to obtain an 
injunction in a patent case or seek any relief in the 
federal courts in New York—N. J. Law Journal. 
a 


Bumorous Fide of the Law. 


Lawyer —I see that case of yours is on. 
drawn yet? 

Lawyer Skinner — Yes, and it’s a splendid one. 

Lawyer Brief — Above the average in intelligence, 
eh? 

Lawyer Skinner — No; way below it.— Philadel- 
phia Press. 


Jury 


That the next best thing to knowing the law is 
knowing where to find it was illustrated once when 
Judge Simeon E. Baldwin, of the Yale Law School, 
in an examination on corporations, asked his class 
a question which was extremely difficult. 


A certain 








, complex state of facts was given, and the qUestiag 
ended with “A client comes to you and states the 
,above case. What would you advise him to do? 
| The best answer handed in was: “I would adyig 
him to come around at Io o'clock the next morning 
|In the meantime I would look it up.”— N. Y. Time, 


Former Justice of the Supreme Court Daly ang 
ex-Assistant District Attorney Francis L. Wellman, 
counsel for the Metropolitan Street Railway Com. 
pany, during an interruption of a case in which the 
were engaged on opposite sides were discussing th 
odd names of litigants in different suits. 

“Take the famous case of Bridges v. Shallcross, 
reported in the Sixth West Virginia Reports, fo 
instance,” said Mr. Wellman. 

“That case was most ordinary,” said ex-Justice 
Daly. “compared with the truly remarkable cag 
reported in the Arkansas law reports a few year 
ago. 

“In that case a man by the name of Driver was 
tried for stealing five hogs belonging to a Mr. Pig 
One of the witnesses was named Hamm, the prose 
cuting attorney’s name was Chew, and the counsel 
for the defense were Miles & Miles. 

“The oddness of the names occasioned much 
merriment in the court, which was brought toa 
climax when one of the counsel propounded the 
following question for the judge: 

“Tf Driver drove Pig’s hogs for Miles & Miles 
would Hamm be fit to Chew?’ 

“The court reserved decision.”— N. Y. Times. 


A conductor on a Broadway car had refused to 
take a transfer the other day on the ground that it 
was too long after the hour punched. The passenger 
was politely told that under the rules he could not 
accept the transfer, and that he would have to pay 
his fare or leave the car. 

“T’ll not pay and I'll not leave the car,” 
passenger savagely. 

“T'll pay for you then,” said the conductor, ring- 
ing up the fare. “I’d rather lose five cents than 
wrangle with a passenger.” 

This would doubless have closed the incident had 
not the irate passenger seen Abe Hummel sitting 
opposite him. To him the irate one appealed to 
know if he was right or wrong in refusing to pay 
his fare. 

“Do you wish my legal advice?” asked Mr. 
Hummel, with a show of gravity?” 

“T do.” 

“TI never give legal advice without a fee.’ 

“Well, here’s a five dollar bill,” said the passenget, 
peeling off a bill from a big roll and handing it 1 
Mr. Hummel, who promptly accepted it. 

“My advice is—pay your fare or get off the cat.’ 

“Ts that all?” 

“No,” replied Mr. Hummel. Then, calling th 
conductor and handing him the bill, he remarked: 
“Tt is certainly worth that much money to find and 
reward a gentlemanly conductor.”— Phila. Times. 


said the 
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